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Board of Commissioners’ Meeting 


A regular meeting of the Board of 
Bar Commissioners of the Kentucky 
State Bar Association was held on 
January 26, 1945, at the Kentucky 
Hotel in Louisville. The following 
members were present: 


Mr. John L. Davis 
Mr. B. N. Gordon 
Mr. Thos. J. Knight 
Mr. Flavius B. Martin 
Mr. C. C. Duncan 

Mr. James B. Milliken 
Mr. Francis M. Burke 
Mr. George S. Wilson, Jr. 
Judge T. B. McGregor 
Mr. D. Collins Lee 

Mr. Gavin Cochran. 


The first order of business was a 
discussion of the problem concerning 
the Board of Bar Examiners relative 
to the deficit that exists resulting 
from the limited number of applicants 
presently applying for admission to 
the practice of law in Kentucky. A 
report was made that a committee 


consisting of Mr. Gess, Mr. Dodd, 
Mr. Dummit, Attorney General; 
Judge Tilford and Judge Cammack of 
the Court of Appeals; Mr. Rouse, 
Secretary of the Board of Bar Ex- 
aminers; and Mr. Rosenstein had 
called upon Governor Willis and in 
view of the fact that the statute 
creating the Board of Bar Examiners 
limits the sources from which its 
operating expenses shall be paid, the 
only remedy is for the passage of 
appropriate legislation. It was re- 
ported that the Governor, the Court 
of Appeals, and all of the other in- 
terested State agencies and individu- 
als were in accord as to the procedure 
that must be followed, and that by 
the passage of amendatory legislation 
in the 1946 Session. 

Mr. Gess reported that it had been 
proposed that if it could legally and 
properly be done the State Bar As- 
sociation should lend $3,000 to the 
Board of Bar Examiners. He re- 


ported that an opinion had been ob- 
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tained from the Attorney General ad- 
vising that the Board was without 
authority to make such a loan. Mr. 
Davis moved that in view of the fact 
that the Board is without authority 
to lend any sum to the Board of Bar 
Examiners and the further fact that 
the income of the Bar Association is 
rapidly diminishing by reason of the 
entry of so many lawyers into the 
military service that the Board de- 
cline to make this loan. This motion 
was seconded by Mr. Duncan and 
adopted. 

The question of the advisability of 
secking an increase in the annual bar 
dues was discussed. Mr. Davis moved 
that the Legislative Research and 
Drafting Committee be directed to 
prepare an amendment to the Act 
creating the Integrated Bar, expressly 
placing the power in the Court of 
Appeals to fix the amount of the 
annual dues without there being any 
express amount fixed as the ceiling. 
This was seconded by Mr. Cochran. 
While many members of the Board 
felt that the Court inherently pos- 
sessed this power, it was their opinion 
that no harm would be done by the 
passage of such legislation. The mo- 
tion was adopted. 

Mr. Gess reported that he had a 
communication from Mr. L. B. Alex- 
ander suggesting that the Statutes Re- 
vision Commission had several hun- 
dred extra copies of the 1942 Statutes 
that they were willing to sell for 
$1.00, and Mr. Alexander would like 
for the Board to consider the advisa- 
bility of purchasing some of these 
copies and to give a copy to each 
lawyer returning from the Armed 
Forces. This was discussed and the 
general consensus of opinion was that 
it was not wise to give an obsolete 
statute to any lawyer. It was resolved 
by the Board that these statutes should 
not be purchased; however, it was 
suggested that the Secretary confer 
with Colonel Stites relative to the 
advisability of submitting an Act 


authorizing the Statutes Revision 
Commission, upon the application of 
any honorably discharged lawyer 
serviceman, to make available to him, 
without charge, a copy of the cur- 
rent statutes. It was explained that 
with each publication of the statutes 
there generally are a number of sur- 
plus copies and since they are paid 
for originally out of State funds no 
additional cost or expense would be 
entailed thereby. 

Mr. Gess reported that General 
Dummit and Judge Cammack felt that 
in connection with the postwar pro- 
gram for Kentucky, thought should 
be given to the advisability of con- 
structing a Court of Appeals Building 
in Frankfort. After discussion, Mr. 
Gordon moved that a committee be 
appointed to study this question and 
to prepare such legislation as should 
appear proper. This was seconded 
by General Burke and was adopted. 
Mr. Gess announced that he would 
appoint a Court of Appeals Building 
Committee consisting of Judge Lafon 
Allen, General Eldon S. Dummit, 
Judge James W, Cammack, Judge 
Thos. J. Knight, and Judge T. B. 
McGregor. 

A letter from Mr. Harry W. 
Schacter, chairman of the Committee 
for Kentucky, was presented in which 
the State Bar Association was asked 
to join with this committee in its 
activities. The matter was discussed 
and Mr. Martin moved that the Board 
decline to accept the invitation and 
that as specific matters arose they 
could be presented to the Board for 
such action as then appeared proper. 
This was seconded by Mr. Milliken 
and adopted. 

Mr. Gess, in the absence of Mr. 
Rouse, made a report of the Com- 
mittee on Legal Education, Admis- 
sion, and Placement. He told about 
the meeting that had taken place on 
the evening of January 24th and the 
program outlined therein relative to 
a revision of the statute on admissions 
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and of the proposed redrafting for the 
Court of Appeals its rules on Admis- 
sions. He stated that Dr. James W. 
Martin of the University of Kentucky 
had been collaborating with Mr. Rouse 
and the committee on surveying the 
State as to opportunity for practice 
and placement. It was reported that 
a great deal of work, study, and cor- 
respondence would be required to 
adopt a desirable program, and Gen- 
eral Burke moved that $500 be ap- 
propriated to defray the expenses in- 
cident to accomplishing the purposes 
and objectives of the Committee on 
Legal Education, Admission, and 
Placement, this sum to be expended 
under the direction of Mr. Colvin 
Rouse, chairman of the committee. 
This was seconded by Mr. Davis and 
adopted. 

Col. Henry J. Stites appeared be- 
fore the Board relative to the prob- 
lems confronting veterans. He stated 
that he intended going to Washington 
at an early date to discuss with the 
Veterans Administration the need for 
amending their regulations relative to 
placing into effect the intent of Con- 
gress that all veterans, irrespective 
of age, should be allowed to obtain 
loans for the purposes set out in the 
act. He asked that the Bar Associa- 
tion authorize him to state that if this 
could be accomplished by a change or 
amendment of regulations they con- 
sidered it proper and desirable. A 
motion to this effect was made by 
Mr. Lee, was seconded by General 
Burke, and was adopted. At the sug- 
gestion of Colonel Stites, Mr. Lee 
moved that a letter be written to the 
press expressing the appreciation of 
the bar for the publicity that had been 
given to its program affecting veter- 
ans. This was seconded by Mr. Davis 
and adopted, and Colonel Stites was 
authorized to write the letter. 

Colonel Stites also stated that he 
thought the Board should go on rec- 
ord as to whether or not it favored 
legislation for universal military train- 





ing. It was pointed out by various 
members of the Board that on a sub- 
ject of such importance they doubted 
that the Board was authorized t 
speak for the bar generally. Mr. 
Cochran moved that it be the sense of 
the Board that legislation providing 
for universal military training is de- 
sirable. This was seconded by Genera! 
Burke and was adopted. 


Mr. John L. Vest, a member of the 
House of Delegates of the American 
Bar Association, appeared and pre- 
sented a resume of the program and 
policies of the American Bar Associa- 
tion. He stated that for the American 
Bar to effectively do the job that 
should be done on behalf of the law- 
yers of America and the public gen- 
erally a greater number of lawyers 
should be members of the American 
Bar Association. The Board pledged 
its co-operation to Mr. Vest and the 
membership committee of the Ameri- 
can Bar Association. 


Mr. Milliken, chairman of the Bar 
Standards Committee, reported that 
his committee had organized into sub- 
committees for the purpose of ex- 
amining the laws of other states rel- 
ative to standards for admission and 
that as soon as this data had been 
assembled the committee would under- 
take to draft such rules and regula- 
tions as appeared proper. He moved 
that $100 be appropriated to defray 
the expenses of the committee. This 
was seconded by Mr. Davis and 
adopted. 


Mr. Dodd reported concerning the 
status of the suits that had been in 
stituted against the various Louisville 
banks alieging that they were en- 
gaging in the unlawful practice of 
law. He stated that an argument had 
been held on January 24, 1945, upor 
a special demurrer filed by the Louis- 
ville Banks challenging the authority 
of Mr. Hobson and the Louisville 
Bar Association to maintain the ac- 
tions. On motion made by Mr. Davis 
and seconded by Mr. Martin it was 
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voted that Mr. Castleman be author- 
ized, if he considered intervention 







“" proper and necessary, to file an inter- 
ue vening petition on behalf of the State 
r 





Bar Association making it a party 
plaintiff, and the officers of the As- 
sociation were authorized to sign such 
pleadings as may be necessary to ef- 
fect this intervention. 

The question of the advisability of 


























Mr. Martin moved that in view of 
governmental restrictions the annual 
meeting be deferred pending subse- 
quent developments in the war and the 
relaxation of governmental restrictions 
and regulations. Mr. Duncan sec- 
onded this motion and it was adopted. 

Mr. Martin moved that since it had 
been reported that the term of Mr. 
John L. Vest as a member of the 
House of Delegates of the American 
Bar would soon expire that he be re- 
elected for the two-year term to the 
House of Delegates. This was sec- 
onded by Mr. Wilson and adopted. 





The Board of Bar Commissioners 
will hold their regular meeting at the 
Kentucky Hotel in Louisville at 10 
a.m. April 6th. At this meeting the 
business of the Association that is 
ordinarily transacted at our annual 
meeting will be taken up. Every com- 
mittee chairman is expected to be pres- 
ent and to have his committee re- 
port ready for submission to the 
Board of Commissioners. The new 
officers of the Association will be 
elected at this meeting. 















_the holding an annual meeting of the Ken- 
ican tucky State Bar Association in April, 
pre- 1945, was considered and discussed. 
and Mr. Gess reported that pursuant to 
cla- the directions of the Board he and a 
ican committee had been working on a 
that program and that the prospects were 
aw- very good that Judge Fred M. Vin- 
en- son, Senator George Wharton Pepper, 
fers and Mr. Eric Johnston be secured as 
an speakers. Mr. Gess reported that re- 
ged cently Justice Byrnes had issued a 
the request that all conventions and meet- 
at ings at which the attendance would 
exceed fifty. persons should be sus- 
3ar pended unless a certificate of war 
hat necessity was first obtained from the 
ub- Office of Defense Transportation. The 
ex- bulletin issued by O.D.T. was read. 
-el- 
ind 
en 
er- 
la- 
ed 
ay . : 
his The Canvassing Committee of the 
nd State Association met on February Ist 
and examined the nominating peti- 
ine tions filed for the office of Commis- 
n- sioner of the Kentucky State Bar As- 
lle sociation from each of the seven dis- 
n- tricts. They found that from the first 
nf six districts only one lawyer had been 
ud nominated. Accordingly it was certi- 
n fied that the following had been 
s- elected as Bar Commissioners from 
ty the first six districts: 





First District: Mr. B. N. Gordon, 
Madisonville, Ky. 

Second District: Mr. George S. Wil- 
son, Jr., Owensboro, Ky. 










Election of Commissioners 


Third District: Mr. J. Robert White, 

Glasgow, Ky. 

Fourth District: Mr. Gavin Cochran, 

Louisville, Ky. 

Fifth District: Mr. John L. Davis, 

Lexington, Ky. 

Sixth District: Mr. James B. Milli- 
ken, Ft. Thomas, Ky. 

In the Seventh District there were 
two nominations and the Secretary 
was directed to prepare ballots and 
mail to the lawyers of the Seventh 
District. On March Ist the Can- 
vassing Board met and tabulated the 
ballots returned and it was found that 

(Continued on page 48) 
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We lawyers complacently assume 
that the relationship between the bar 
and the public is pleasant and every- 
thing that it should be, but is it? As 
an individual member of society the 
average lawyer enjoys the respect and 
confidence of his neighbors. But the 
bar as a group or class seems not so 
well thought of. This is clearly evi- 
denced by the various attempts to 
provide pay for the lawyer who de- 
fends, by appointment, a pauper. All 
reason says he should be paid for such 
service, every other person who at 
the request’ of the proper authority 
renders aid to a pauper is paid out 
of public funds. The lawyer alone is 
left without pay. Yet each time the 
suggestion is made in our legislature 
that some measure be passed to re- 
lieve this situation, it is met with 
derision and smiles of contempt. Why 
is that so? Does the ordinary lay- 
man believe that the lawyer is not 
entitled to pay or that he already is 
heavily endowed with worldly goods? 

The aiding of persons seeking a 
pension by lawyers is discouraged by 
federal laws, and federal officials do 
not hesitate to advise, maybe properly 
so, that in certain instances a lawyer 
is not needed. We recall seeing a 
large bundle of papers, the file in a 
pension case, which had been returned 
to a pensioner with the request that 
two affidavits, proving certain facts, 
be procured. On top of this bundle, 
printed in red ink, was this memo- 
randum: “You do not need to con- 
sult an attorney to attend to this.” 
This applicant could not read the 








printed memorandum. It was certain- 
ly necessary that she obtain the help 
of someone. 

Why do laymen, officials and others, 
seek to prevent us lawyers from earn- 
ing fees, especially where our services 
are badly needed? 

Have we permitted ourselves, as a 
class, to become so distasteful to the 
public that we are looked upon as 
“publicans and sinners” to be avoided 
and shunned. 

We should be giving this matter 
some attention and be seeking to im- 
prove the relation between the bar 
and the public. 


iicmsssntienl 


We predicted in the last issue of 
the Journal that the annual meeting 
of the State Bar Association would 
be held this year and such was the 
intention of the Board of Bar Com- 
missioners, but when the Office of 
Defense Transportation requested 
that no gathering or convention be 
held unless it is in direct connection 
with the winning of the war, the in- 
tention to hold the meeting this year 
was, willingly, promptly, and right- 
fully abandoned. 

There is no more patriotic body 
anywhere than the lawyers, and any 
action of theirs that can in the slight- 
est help to win the war will be 
promptly followed. 





A German asked a Greek who 
would win the war. The Greek re- 
plied, “I don’t know but the British 
never ask who will win.” 
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With this issue of the Journal a 
new system of page numbering is 
commenced. The number of the first 
page of this issue is 41, that is the 
next number following the number of 
the last page of the December issue. 
Henceforth in referring to the Journal 
it will only be necessary to refer to 
Volume and Page instead of Volume, 
Number, and Page. 


The Journal is now well into its 
ninth year. In the beginning a great 
deal of the time of the Board of Bar 
Commissioners was devoted to the 
consideration of complaints against 
lawyers for unethical and unlawful 
conduct, now these complaints are 
much fewer, the misfit lawyers have 
largely been weeded from the pro- 
fession and the Association is at less 
expense in trying their complaints, 
and the Board of Commissioners have 
more time to devote to constructive 
matters in the interest of the Associa- 
tion. 


a 


One radio commentator says: “We 
cannot permit the German people to 
starve nor freeze.” Why can’t we? 
When and if it is possible to dis- 
tinguish between the German people 
and the Nazi party that might be a 
debatable question, but so long as the 
German people and the Nazi party are 
one and the same thing we certainly 
can and we ought to destroy them 
utterly. At first thought that is hard 
for a Christian people to understand, 
but when God himself was ruling: the 
Hebrew nation in the only Theocracy 
that ever existed he commanded his 
people to destroy his enemies utterly, 
men, women, and children. When 
the Nazi party sets up another god 
and seeks to destroy the teachings of 
Christ they certainly are the enemies 
of God and the command to the 
Hebrews to destroy God’s enemies ut- 
terly, is binding on us today. We 


not only can but ought to permit the 
German people to starve and freeze 
until such time as they return to the 
fold of civilized and Christian world 
citizenship. 


“The fellow worth while, is the 
fellow who can smile when every- 
thing goes dead wrong.” 


If a writer is unable to convince his 
wife he is working when he is stand- 
ing gazing out the window, can a 
lawyer be more successful when he 
does likewise? 


—_— 


_ It is impossible to obtain a divorce 
in Kentucky unless at least one of 
the parties wants it. 


A WAC officer was reprimanded 
for dating enlisted men and admon- 
ished that she should never have a 
date with anything lower than a 2nd 
Lieutenant. She replied, “I didn’t 
know there was anything lower than 
a 2nd Lieutenant.” 


ELECTION OF 
COMMISSIONERS 


(Continued from page 45) 


Mr. Joseph D. Harkins of Prestons- 
burg had received the largest number 
of votes and he was declared elected. 
All these seven Commissioners have 
been certified to the Court of Appeals. 
The new Board of Commissioners 
will be sworn in at the April meeting. 
The Association welcomes Mr. 
Harkins as the only new member of 
the Commission, and extends to him 
every hope and expectation that he 
will prove a valuable addition to the 
official family of the Association. 

















LEGAL ARTICLES | 














So You Want a Nevada Divorce? 


EDITOR’S NOTE: This article is taken from Dicta, with 
consent, also with the consent of the author. Mr. Susman is a 
practicing lawyer of the Denver bar. 


Bill Jones! was miserable. For six 
years he had been separated from his 
wife, and for some years prior to 
their separation, their marital rela- 
tionship was far from satisfactory. 
Constant arguments, fighting, bicker- 
ing, nagging, and numerous em- 
barrassing situations demonstrated 
that the parties were definitely un- 
suited to each other. But for some 
reason, Mrs. Jones wouldn’t divorce 
Bill, nor would she give him the satis- 
faction of obtaining a divorce. He 
had filed a suit for divorce in Colo- 
rado and she had filed a cross-com- 
plaint for separation maintenance. 
The jury had found both parties 
guilty of cruelty, and decreed sepa- 
rate maintenance to the wife under 
the authority of Vigil v. Vigil.2 


Thereafter, a second suit was filed 
in Colorado by Jones based on acts 
of cruelty occurring since the first 
trial, which resulted in the denial of 
a divorce. It appeared that Bill Jones 
was destined to remain under a rather 
intolerable situation, which became 
aggravated at the end of each month, 
when another payment for his wife 
was mailed to the clerk of the dis- 
trict court. 


Mrs. Jones was assured of an in- 
come for the rest of her life—or for 


the rest of his. She had stated in no 
uncertain terms that she would never 
permit Bill to obtain a divorce and 
that she had no intention of getting 
a divorce, because if her husband 
should remarry, it might affect his 
ability to continue those monthly 
checks. 


Jones had been reading the news- 
papers and had noticed the ease with 
which many people severed their 
marital bonds by a short sojourn in 
Nevada. His friends had urged him 
to go to Reno, where “he could get 
a divorce in six weeks.” Bill’s mind 
was made up. He would go to Ne- 
vada, bring an end to this marital con- 
flict, and perhans find some happiness 
during the remaining years of his 
life. Perhaps he had better see his 
attorney, Mr. Barrister,> and dis- 
cuss this step with him before he left 
Colorado. 


The next day Bill appeared at the 
office of his attorney. “Mr. Barrister,” 
he said, “I thought I’d let you know 
that I’m going to Nevada and get a 
divorce there. Before going, I should 
like to ask you some questions that 
have occurred to me.” 

“Certainly,” replied the attorney, 
“I'd be glad to discuss this with you. 
I suppose you know that there is some 
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question as to whether or not the 
Nevada decree would be recognized in 
Colorado.” 

“But,” interrupted Jones, “here is 
a clipping I cut out of the paper about 
a year ago, which says that the United 
States Supreme Court has ruled that 
Nevada divorces must be recognized 
everywhere under the full faith and 
credit clause of the Constitution. It 
gives the name of the case: Williams 
v. North Carolina.””* 

“That case doesn’t decide that,” re- 
plied Barrister. “When the decision 


was first handed down, newspaper re- 
ports conveyed the impression to the 
public that all Nevada decrees will 
be valid everywhere, and must be 
recognized by the courts of every 
This impression is not 


other state. 
correct.” 

“The Williams case,” continued 
Barrister, “in effect, eliminated the 
fiction of law known as ‘matrimonial 
domicile.’ In other words, the court 
has said that the forum need no longer 
inquire into the question of which 
party is at fault to determine whether 
or not the matrimonial domicile has 
been brought within the state. How- 
ever, it did not decide whether a sister 
state could inquire into the question 
of whether or not there had been a 
bona fide domicile in Nevada. This 
question was not raised in the Will- 
iams case, and the court proceeded 
on the theory that the parties had 
acquired a permanent abode in Ne- 
vada. The court specifically said: 

“Nor do we reach the question as 
to the power of North Carolina to 
refuse full faith and credit to Nevada 
divorce decrees because, contrary to 
the findings of the Nevada Court, 
North Carolina finds that no bona 
fide domicile was acquired in Ne- 
vada.” 

The attorney continued: “As a 
matter of fact, there have been many 
decisions which have specifically 
passed upon this point since the ruling 
in the Williams case. Within a month 


after the Williams decision; the su- 
preme court of New York had this 
very question before it. In the case 
of Jiranek vy. Jiranek,5 the husband 
went to Nevada, stayed there the re- 
quired six weeks and obtained a de- 
cree in his favor on the ground of 
cruelty. In an action brought by his 
wife in New York, the record of the 
Nevada court was introduced as a 
defense to the action. The court said: 

“When a judgment rendered in 
one state is challenged in another, 
want of jurisdiction over either the 
person or the subject matter open to 
inquire ... The nature of the federal 
union of states, to which are reserved 
some of the attributes of sovereignty, 
precludes resort to the full faith and 
credit clause of the federal constitu- 
tion, Art. 4, Sec. 1, to compel one 
state to subordinate its own laws and 
policy concerning its domestic affairs 
to the laws and policy of other states. 
. . . The United States Supreme 
Court did not hold in Williams v. 
North Carolina that the bona fides of 
the residence or domicile in Nevada 
of the plaintiff in the Nevada action 
could not be challenged in this state 
because of the full faith and credit 
clause of the federal constitution.” 

“This principle of law has been 
followed by later decisions of the 
New York courts,® as well as in the 
states of Pennsylvania,? Ohio,’ New 
Jersey,® Connecticut,1® and Mas- 
sachusetts,11 but the decree of a 
foreign state has been upheld in 
Illinois!? and Iowa.1% And _ while 
there are no Colorado decisions on this 
identical point of law since the 
Williams case, supra, I am inclined 
to believe that the Colorado courts 
would follow the weight of authority 
as exemplified by the New York 
decisions.14 

“And it may interest you to know,” 
said Barrister, “that the Williams 
case was sent back to North Carolina 
court for further proceedings. That 
court has just sustained the convic- 
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tion upon which the original appeal 
was based,!° and the North Carolina 
court specifically held that it may in- 
quire into the bona fides of the resi- 
dence. This is the language of the 
second opinion in that case: 

“Where one’s domicile is, there 
will his marital status be also. The 
marital relation is interwoven with 
the public policy to such an extent 
that it is dissolvable only by the law 
of the domicile. So the domiciliary 
state, and no other, furnishes the 
proper forum for valid divorce pro- 
ceedings.”16 

“But my wife said she would fight 
me until Hell freezes over,” said 
Jones, “and she would no doubt go 
to Nevada to contest the action. I 
understand that most of the decisions 
you just mentioned were those where 
one party went to Nevada and ob- 
tained service on the other by publica- 
tion, or by personal service in the 
state of defendant’s residence. Would 
it make any difference if my wife 
came to Nevada to contest the ac- 
tion there?” 

“Most assuredly it would,” replied 
Barrister. “Even if she were to ap- 
pear specially for the purpose of at- 
tacking the jurisdiction only, your 
Nevada divorce, if one were subse- 
quently entered, would be good any- 
where. This was decided by the 
United States Supreme Court in the 
case of Davis y. Davis,1* decided in 
1938. There a resident of the Dis- 
trict of Columbia moved across the 
Potomac and established his residence 
in Virginia. After the required resi- 
dence period, he filed suit for divorce 
and his wife entered a special appear- 
ance to contest the jurisdiction. This 
contest having been held adversely to 
her, she refused to proceed further in 
the case, and a decree was entered in 
favor of the husband. In contesting 
the validity of the decree in the Dis- 
trict of Columbia, the Supreme Court 
upheld it, saying: 


“*She may not say that he was not 
entitled to sue for a divorce in the 
state court, for she appeared there 
and by plea put in issue his ailegations 
as to domicile, introduced evidence 
to prove it false, etc. . . . Plainly, the 
determination of the decree upon that 
point is effective for all purposes in 
this litigation.’ ” 

Barrister continued: “A _ recent 
New York decision is to the same ef- 
fect.15 This case held that when a 
wife sued for divorce in Nevada, and 
the husband residing in New York 
entered a voluntary appearance in the 
Nevada court, the divorce decree 
would be recognized as valid in New 
York, and the court cited numerous 
decisions in support of this holding. 
In view of these holdings it might 
be well if you could get your wife to 
go to Nevada to attack the validity of 
your domicile there.”? 

“But,” persisted Jones, “there is 
something else that bothers me.” 

“What is that?” replied the at- 
torney. 

“Well, you know, I was licked in 
two trials in Colorado and I haven’t 
any new evidence other than that 
which was presented here. If we go 
to Nevada, it will be necessary that 
we present the same evidence. Isn’t 
there some principle of law which 
bars the use of this evidence, once the 
case has been adjudicated ?” 

“Not at all,” promptly responded 
the attorney. “That point has been 
adjudicated several times by the Ne- 
vada supreme court. Let us suppose, 
for instance, that you bring an action 
on the ground that you and your wife 
have lived separate and apart for 
more than three years without cohabi- 
tation,2® which gives the court dis- 
cretion to grant a divorce, and your 
wife defended on the grounds of 
cruelty, desertion, non-support, and 
res adjudicata. The action would 
come squarely within the decisions of 
Herrick v. Herrick,*1 George v. 
George,*? and Jeffers v. Jeffers.?8 
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“In the Herrick case, the wife de- 
fended on the grounds of cruelty, de- 
sertion, and the fact that the case had 
been tried three times in the California 
courts, in two of which the court had 
found both parties guilty of cruelty. 
A divorce granted to the husband was 
upheld by the Nevada Supreme Court. 
The court said: 

“The idea of a divorce on the 
ground stated is an idea of recent 
origin. The legislative concept em- 
bodied in the statute is that when the 
conduct of parties in living apart over 
a long lapse of time without cohabita- 
tion has made it probable that they 
cannot live together in happiness, the 
best interests of the parties and of the 
state will be promoted by a divorce. 
... This is a comparatively new idea 
in the law of domestic relations and 
divorce.’ 

“In other words, the granting of 
a divorce under this statute does not 
depend upon the previous conduct of 
the petitioning party. It is easy to 
conceive that the trial court under 
the circumstances of some particular 
case, might find it for the best in- 
terests of both parties and of society 
that a divorce should be decreed ir- 
respective of the earlier behavior of 
the petitioner. 

“* .,.. It is unnecessary for us to 
determine if in any of the California 
decrees the husband is adjudged to 
have been to blame in causing the 
separation, and therefore estopped to 
maintain the suit for divorce as con- 
tended by appellant. This contention 
is disposed of by our ruling that it is 
not an essential element of the statute 
that a party be without fault to main- 
tain an action for divorce on the 
ground of separation for five?* years 
without cohabition.’” 

Barrister continued : “In the George 
case,2° the wife defended by show- 
ing a decree obtained in Ohio de- 
claring her husband to be guilty of 
cruelty and awarding her separate 


maintenance. The court made an in- 
teresting social observation in this 
case when it said: 

“Tt is evident that the conjugal 
life and the family life of the parties 
are permanently disrupted. There is 
no inclination for and no prospect of 
a reconciliation. Nothing is left of 
the marriage relation but the legal tie. 
Respondent contends that, regardless 
of these facts, petitioner should be 
punished for his misconduct by a re- 
fusal of the trial justice to dissolve 
the marriage. If it appeared that 
there was any advantage to the family, 
or to the state in continuing the mar- 
ital status, the divorce might well be 
denied. But no such advantage is 
apparent. On the contrary, it is plain 
that to compel the parties to continue 
in their present status would be pre- 
judicial to the parties and to their chil- 
dren. Such being the situation, we 
are of the opinion that there was no 
abuse of judicial discretion by the 
trial justice in granting the petitioner’s 
prayer for divorce. 

““From these quotations, it is clear 
that the discretion which the trial 
court is called upon to exercise de- 
pends not so much upon the com- 
parative rectitude of conduct of the 
spouses as upon the probability of 
their being able to live together in 
such a manner zs to be for their best 
interest and the best interest of so- 
ae 

“In the Jeffers case*® the wife set 
up four affirmative defenses, but the 
lower court overruled them and was 
sustained. The court held that the 
defendant was entitled to introduce 
evidence of the husband’s faulty con- 
duct only for the purpose of in- 
fluencing the discretion of the court 
by the statute. 

“The point is,” added Barrister, 
“that the more evidence the wife in- 
troduces as to the guilty conduct of 
her husband, the more likely the court 
would be influenced in its discretion 
to grant a divorce, because such evi- 














mt if _— VO VO +t Ommnoiee 


ieTfT - 


' ee wet 


f 
t 
i 











KENTUCKY STATE BAR JOURNAL 53 





dence would demonstrate to the court 
that the parties should not be bound 
to each other in marriage, and that 
a divorce should be granted.”27 

“Well, that sounds fine,” said 
Jones, “but there is one other matter 
that occurs to me. Suppose my wife 
doesn’t want to go to Nevada, and 
decides she wants to take some steps 
in Colorado to prevent me from pro- 
ceeding in Nevada? Could she do 
this ?” 

“There are a number of decisions 
which hold that courts have a right 
to enjoin an absent spouse from 
proceeding with an action for divorce 
in a foreign state,” answered the 
attorney. “Of course, the local court 
does not attempt to interfere directly 
with the courts of a sister state, but 
acts in personam upon the spouse her- 
self. There are three principal reasons 
why courts of equity will issue such 
an injunction: the foreign residence 
is not bona fide and is obtained for 
the purpose of the divorce only, which 
is in fraud of the foreign court and 
the deserted spouse; it is an attempt 
to evade the laws of their common 
domicile; and it would result in ex- 
pense, inconvenience, and hardship 
to cause the deserted spouse to travel 
to Nevada to defend the action there. 

“One of the leading cases on this 
subject is Usen v. Usen,?®8 where the 
court said: 

“*Since the courts of this state 
alone can dissolve a marriage of its 
citizens dwelling within its borders, 
it follows that a divorce proceeding 
brought by one of its citizens against 
another, in a sister state, is contrary 
to law, and, so an infringement not 
only on the rights of the spouse who 
has been sued, but also an infringe- 
ment on the right of the state to de- 
termine the matrimonial status of its 
own citizens.’ 

“The Williams case,” continued the 
lawyer, “has raised an_ interesting 
question even on this subject. The 


New York courts had refused to issue 
an injunction to restrain an absent 
spouse from obtaining a foreign di- 
vorce?® on the ground that the plain- 
tiff in the equity suit had nothing to 
fear, since under the doctrine of Had- 
dock v. Haddock,®® the courts of the 
foreign state had no jurisdiction to 
render a valid decree against plaintiff, 
and therefore that a judgment would 
be a nullity. Then the Williams case 
expressly overruled the Haddock case. 
Would the New York courts still fol- 
low this earlier decision? This point 
seems to be clarified by a recent New 
York decision®! which granted an in- 
junction to restrain the absent spouse 
where he had not even commenced an 
action, but merely threatened to do so. 
The court said: 

““Inasmuch as the Williams case 
has overruled the jurisdictional prin- 
ciples laid down in the Haddock case, 
the threatened injury is no longer 
illusory. Equity may fashion its 
remedy to guard against the reality 
of harm.’” 

“I understood you to say,” inter- 
rupted Jones, “that the court acts in 
personam, so that I would have to be 
served with the injunction—or at 
least notice of it. Now, if I’m in Ne- 
vada, how could the Colorado court 
have power to serve me with an in- 
junction order outside this state? And 
even if they did, I understand that a 
personam order is not effective un- 
less served on me within the borders 
of this state.” 

“That may have been the law at 
one time,” replied the attorney, “but 
not now. While it is true that service 
must be obtained, it seems that state 
boundary lines have been practically 
dissolved for this purpose by a recent 
decision of the United States Supreme 
Court.32 This was a case that went 
up from Colorado®* where our Su- 
preme Court held void a judgment in 
personam obtained in Wyoming on 
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service in Colorado. The Supreme 
Court of the United States reversed 
the case, and used this language: 


“* |. The authority of a state over 
one of its citizens is not terminated by 
the mere fact of his absence from the 
state. The state which accords him 
privileges and affords protection to 
him and his property by virtue of his 
domicile may also exact reciprocal 
duties. 


“|. The responsibilities of that 
citizenship arise out of the relation- 
ship to the state which domicile cre- 
ates. That relationship is not dis- 
solved by mere absence from the state. 
The attendant duties, like the rights 
and privileges incident to domicile, 
are not dependent upon continuous 
presence in the state. One such inci- 
dent of domicile is amenability to suit 
withir the state even during sojourns 
without the state, where the state has 
provided and employed a reasonable 


method for apprising such an absent 


party of the proceedings against 


him.’ ” 

Barrister continued: “Even before 
the decision in the Milliken v. Meyer 
case, many courts upheld the right to 
restrain an absent spouse, based upon 
service outside the state, on the 
ground that a suit for an injunction 
served to preserve a status in the 
state in a proceeding in rem, even 
though it operates upon the person 
of the absent resident.*4 It would 
appear, therefore, that service of a 
Colorado restraining order on you in 
Nevada, would be effective and may 
subject you to a contempt proceeding 
in Colorado, if you persist in pro- 
ceeding with the suit in that state, and 
then return to Colorado to resume 
your residence here. 

“Well,” continued Barrister, “is 
there anything else you’d like to ask 
about ?” 

“No,” replied Jones, “I’ve heard 
enough.” 
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Some Needed Changes in the 
Workmen's Compensation Act 


By W. C. EDRINGTON 


EDITOR’S NOTE: Mr. Edrington is a practicing lawyer 
at the Louisville bar and assisted in the annotation of the W ork- 
men’s Compensation Act for the new Statutes. 


The purpose of this article is to 
attempt to point out some much need- 
ed reforms and some of the outmoded 
sections or provisions of the Ken- 
tucky Workmen’s Compensation Act. 


The Workmen’s Compensation 
Soard is a well established branch of 
the administrative law of today and 
the administration and carrying out 
of the provisions of the Workmen’s 
Compensation Act are of great im- 
portance. 


1. Because it is a specific branch 
of State administrative law it is more 
local in its aspect than the Federal 
phases of administrative law and con- 
sequently has, perhaps, a more direct 
bearing on a greater number of per- 
sons in each individual community or 
communities. 


2. A broad outline of much needed 
reform as affects Federal agencies is 
being ably sponsored by the American 
Bar Association in the presentation 
to the Congress at Washington of a 
bill, H.R. 5081, or S. 2030. But noth- 
ing much has been done, or is being 
done at the present time to improve 
the Workmen’s Compensation Act 
and methods of administering it. 
True, an attempt was made to have 
the Constitution of Kentucky amend- 
ed by ballot of the electorate at the 


last regular November election in 
1943, so as to make acceptance of the 
provisions of the Act and the conse- 
quent operation thereunder compul- 
sory instead of optional with the 
parties. Much credit for attempting 
to obtain this much needed reform, 
which will be touched on briefly later 
in this article, must be given to Hon- 
orable James B. Milliken, then chair- 
man of the board. It is regrettable, 
however, that this proposed amend- 
ment failed very signally, whether 
through mere apathy, lack of under- 
standing of the importance of its pass- 
age, or an absolute opposition to any 
change of any nature in the Constitu- 
tion, is not known. Perhaps it was 
the latter, as there seems to be a 
deepseated conviction in the minds of 
many persons that any change in the 
Constitution is dangerous and_ ill 
founded. The mere mentioning of it 
seems to smack of ominous implica- 
tion to the ear of the uninitiated. 


3. In the complex era in which we 
are now living and in which manu- 
facturing, mining, and the carrying 
on of the multifarious branches of 
industry and commerce have increased 
many hundred fold and the machine 
age has reached its peak, the exposure 
of the workman to the hazards of 
industry has pyramided with the re- 
sultant effect of injuries from ac- 
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cidents increasing in like proportion. 
The relationship of master and serv- 
ant and the problem of compensation 
for injuries arising out of and in the 
course and scope of such relationship 
is, therefore, of the utmost impor- 
tance. It is second perhaps only to 
that of domestic relations and, as our 
system of economy becomes more 
complex, in like manner does the 
problem of compensation for injured 
workmen become more complex. 
What was considered adequate in 
social or political economy ten years 
ago, is wholly unacceptable and out- 
moded today. Therefore, what may 
have appeared as wisdom in the en- 
actment of our Workmen’s Compensa- 
tion Act in 1916 may, in part, in this 
year of our Lord 1944, be entirely un- 
wise and unsound. In _ substance 
sound and founded upon a principle 
dictated by prudence and intelligence 
in its original enactment, some of its 
sections are now as outmoded and 
inapplicable to the present era, as the 
Model “T” Ford is on a modern four- 
lane highway. 

We may note briefly some of the 
most pressing needs of reform in the 
Act. 

First. Instead of the acceptance 
of the Act being optional with the 
parties, it should be compulsory. True 
it is that the thought of compulsion 
seems to many to be a somewhat un- 
American viewpoint. But the preju- 
dice that may exist on this point might 
yield more readily if careful consid- 
eration were given to the ensuing ef- 
fects. 

Kentucky Statutes 4956, K.R.S. 
342.390, provides the method by which 
the employer may signify his inten- 
tion to operate under the Act, that is, 
by filing a certain notice with the 
board, giving kind and name of in- 
dustry engaged in, etc. 

Section 4957 of the old Statutes, 
now K.R.S. 342.395, provides the 








method by which the employee may 
signify his election to operate under 
the Act. It is to the effect that he 
hereby agrees with his employer to 
accept the provisions of the Work- 
men’s Compensation Act. 

As to how this agreement is to be 
kept or preserved for future refer- 
ence, the Act is not very specific. Be- 
yond providing that it must be pre- 
served by the employer during the 
continuation of the employment of 
those employees whose names are sub- 
scribed thereto and that any number 
of employees may sign the same notice 
if there is conspicuously written or 
printed at the top of each page on 
which the signatures appear, a copy 
of the prescribed form of agreement. 

As a practical result, the Compensa- 
tion Register kept by the employer 
varies from a grease-covered day book 
of faded yellow and thumb-worn 
pages kept in a tool box, to a modern 
loose-leaf binder. 


The law is well settled that in order 
to be effective, insofar as the main- 
taining of a claim for compensation 
by an injured employee is concerned, 
acceptance of the Act by both em- 
ployer and employee is absolutely es- 
sential. Not only is acceptance and the 
resultant status of operation under 
the Act a necessary element, but the 
employee must prove it in case of a 
contested claim. This may be most 
difficult of accomplishment in some 
instances, especially if it is specifically 
denied and an issue made of it. 

It is true that in case of death, 
however, when obviously the widow 
or dependents might be unable to ob- 
tain any proof of acceptance by the 
deceased employee, a relaxation of the 
otherwise rigid rule has been ef- 
fected by an amendment, providing 
that when the employer had accepted 
and was operating under the Act, 
and the employee sustained an ac- 
cident in the course of his employment 
resulting in his death, proof of such 
facts shall constitute prima facie 
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evidence that the deceased had him- 
self duly accepted the provisions of 
the Act. 

The argument may be advanced 
against compulsory acceptance of the 
Act that the employee is amply pro- 
tected because the employer, who is 
otherwise eligible and declines or re- 
fuses to operate under the Act, is de- 
prived of the common law defenses of 
contributory negligence, assumption 
of the risk, or fellow servant rule, 
in case the employee brings an ac- 
tion at common law. But such is not 
the case. True, these common law 
defenses are thus cut off from the 
employer, but the injured employee 
is still required to allege and prove 
negligence on the part of the employer 
from which the resultant injuries 


were the direct and proximate cause. 
Thus, instead of avoiding lengthy and 
perhaps expensive litigation, which is 
one of the primary purposes of the 


Act, the employee, in such cases, is 
drawn into the courts and thereby 
the very spirit of the Act is violated. 
At any rate, it was never intended 
that the question of negligence should 
become an integral part of the law 
of Workmen’s Compensation. As was 
said in the case of Phil Hollenbach 
Company v. Hollenbach, 181 Ky. 262, 
204 5.W. 152. 

“The primary purpose and object 
of this character of legislation was 
to simplify and facilitate the settle- 
ment of all claims arising out of per- 
sonal injury to or death of workmen 
regularly employed by a master in the 
several occupations named in the acts. 
It arose, as said in Corpus Juris, from 
a legislative response to an emphatic, 
if not a peremptory, public demand 
that a system be afforded whereby 
employers and employed might escape 
from personal injury litigation, and 
every employee, not guilty of willful 
misconduct, might receive at once a 
reasonable compensation for injuries 
accidentally received in his employ- 


ment under certain fixed rules and 
without friction.” 

The court further said in this case 
that “another object to be ac- 
complished was the settlement of 
claims by a method in the nature of 
arbitration instead of by prolonged 
litigation.” 

How far this purpose has degener- 
ated will be touched on in another 
topic. 

Second. Naturally, the rate of 
compensation payable was based on 
the prevailing rate of wages back in 
1916, when the law went into effect. 
It provided for a maximum compen- 
sation of $15.00 per week in case of 
total and permanent disability, and 
$12.00 per week in case of partial 
permanent disability. Being more or 
less a substitute for the weekly pay 
check of an employee, who by reason 
of accidental injury had thus been 
deprived of his earnings, it may have 
been an equitable and workable sub- 
stitute almost three decades ago. But 
now, when our economic system has 
so advanced that wages are many 
times higher than they were then, 
it fails to fulfill its purpose. 

Thus, when an average weekly wage 
may have been $20.00 to $25.00, 
$15.00 per week may have been a 
reasonable rate of compensation. But 
when the same workman now earning 
from $50.00 to $100.00 per week be- 
comes incapacitated from earning 
these wages by reason of accident, his 
financial condition may soon become 
very critical when he is forced to at- 
tempt to live on his compensation 
check during his period of disability 
which may or may not be for a long 
period of time, obviously depending 
upon the extent and duration of his 
disability. 

Third. The wholly and entirely 
unreasonable and unrelated section 
of the Act providing for partial, 
permanent disability as compared with 
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cither temporary total or total perma- 
nent disability. In case of injury pro- 
ducing total and permanent disability 
the compensable period is 500 weeks 
at the rate of $15.00 per week as 
provided in Kentucky Statutes 4897, 
K.R.S. 342.095. Note then the in- 
congruity when the disability becomes 
anything less than total. The com- 
pensable period drops to 335 weeks 
and the rate to a maximum of $12.00 
per week, Ky. Statutes, section 4899, 
" K.R.S. 342.110. Under this section 
an employee could be disabled 90% 
or even 99% for life, and inasmuch 
as it was less than 100%, or total, he 
would automatically and without re- 
course, be relegated to the partial, 
permanent section, whereby he could 
claim as a maximum only 335 weeks 
at $12.00 per week. 

Is there any reason why a difference 
in the amount of disability of only 
1% should make a difference of sev- 
eral thousarid dollars in the amount 
of compensation payable? 


For example, if an employee is 
100% disabled for life, or totally and 
permanently so, he is entitled to 500 
weeks compensation amounting to 
$7,500.00. If he is 99% disabled for 
life, a mathematical difference of only 
1%, but for the purposes of the Work- 
men’s Compensation Act a vast differ- 
ence, his compensation is figured at 
335 weeks at 99% of $12.00 per week, 
or $11.88, a total sum of $3,979.80, 
or a difference of $3,520.20. Quite 
a bit of difference in dollars and cents 
for only a difference of 1% disability, 
is it not? 

Fourth. From the very nature of 
the Act itself, compensation being a 
substitute for the weekly wages of 
working men, a speedy relief was con- 
templated. The situation in almost 
every instance being acute, a speedy 
determination of the claim should be 
accomplished. 


Instead of the now cumbersome and 
slow-moving arrangement whereby 
claims are filed at Frankfort and par- 
celed out to a few Referees over the 
State who can proceed with a hearing 
only when the trial docket is prepared 
and sent to them about once a month, 
as is the case in Jefferson County, it 
is hereby suggested that the following 
would vastly improve this condition: 

Create within the jurisdiction of 
the Referee, especially in the more 
populous counties, the power to re- 
ceive and hear applications for adjust- 
ment of claims in a speedy and sum- 
mary manner. In other words, in- 
stead of the filing of Form 11 in 
Frankfort, where it must lie until a 
docket is accumulated and then sent 
to the Referee about once a month, 
provide for the filing of the applica- 
tion with the Referee in the county 
of his particular jurisdiction. If a 
special answer is to be filed, let it be 
done within one week and the ciaim 
be set down for hearing within one 
week thereafter. 


Fifth. As is usual, the lawyer 
comes last insofar as provision for 
payment of his fee is concerned. 


The allowance of attorney’s fees 
of 15 per cent of the first $1,000.00 
and 10 per cent of each additional 
$1,000.00 thereafter of compensation 
recovered is entirely inadequate. 

This section of the Act likewise is 
outmoded and entirely out of con- 
formity with present conditions. It 
was entirely adequate, perhaps, when 
the Act first became law and in many 
cases no attorney was employed or 
even necessary, the procedure being 
very informal and the board member 
hearing the claim taking care to see 
that the employee’s rights were pro- 
tected, the whole affair being very 
simple, informal, and summary. 

Today it is different. The practice 
has become highly specialized and 
technical. Most claims are resisted 
vigorously throughout the long- 
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drawn-out procedure of hearings be- 
fore the Referee, full board review, 
etc., and, in a great many cases, ap- 
peals to the circuit court and Court 
of Appeals. In fact, most claims of 
any consequence run the entire gamut, 
during which the attorney spends a 
great deal of time and effort. In fact, 
as much or even more than in a suit 


at common law. The laborer being 
worthy of his hire by a well estab- 
lished principle, many centuries old, 
is consequently quite inadequately 
paid. The remedy apparently for this 
situation is a repeal of that part of 
the second clause or literary para- 
graph of K.R.S. 342.320 pertaining 
thereto. 





“Tuvenile Commitments” 


Address of Honorable Joshua B. Everett, Chairman Board 
of Welfare, before the Judicial Council of the Commonwealth 
of Kentucky on November 30, 1944, at Frankfort, Kentucky. 


There are seven major divisions in 
the Welfare Department and in addi- 
tion we operate nine institutions. I 
could talk to you at length about these 
various divisions and institutions, but 
I will confine my brief remarks to our 
juvenile problems. We do everything 
we can, with the tools at hand, to 
care for the inmates of our mental 
institutions, and we are also putting 
forth every effort to rehabilitate the 
men and women in our adult penal 
institutions. But I am especially con- 
cerned with the youth of our State, 
and specifically with those who are 
now or might become State wards 
and hence be in the hands of the De- 
partment of Welfare. 

These juvenile wards fall into three 
general categories: Those who are 
feeble-minded or mentally disturbed ; 
those who have been committed to the 
Houses of Reform; and finally, those 
dependent and neglected children who 
are either in the Kentucky Children’s 
Home or in foster or boarding homes. 


In the first group, there is little that 
we can do for these feeble-minded ex- 
cept to house and care for them, but 
in many cases by medical or psy- 
chiatric attention we can improve 


those mentally disturbed to the point 
where they may be returned to their 
families. There is, however, much 
that we can do for the boys and girls 
in the other two classes. 


Let us first talk about those delin- 
quent children who become wards of 
the State. I prefer to refer to de- 
linquent adults rather than to delin- 
quent children because in almost every 
case the fault lies at the door of the 
parents and, to a somewhat lesser de- 
gree, to the very community in which 
the children live. What chance has 
a child if he does not have the proper 
home environment? There is too much 
lack of respect for constituted au- 
thority by adults. There is too much 
feeling that anything is all right if 
you don’t get caught. We have got- 
ten entirely too far away from those 
homely virtues on which the true 
American home is built. 

There are three groups outside the 
home that can and should help correct 
these situations. 

First, there are the schools. They 
play a role second only to the home 
in importance in developing the char- 
acter and personality patterns of chil- 
dren. The schools should offer cur- 











ricula planned for the needs, interests, 
and abilities of all children. Not to 
do this—and all too frequently it is 
not done—is to provide an incentive 
for truancy, even an aid toward de- 
linquency. I suggest you analyze the 
assistance offered by the schools of 
your Own community to the potential 
problem cases, to those whose men- 
tality will not permit them to profit 
from the conventional studies. 


Second, there are ministers of the 
gospel. The church, too, must con- 
tribute its part in character develop- 
ment of youth, and must share the 
responsibility for the failures. Aside 
from purely religious work, the min- 
isters can do as much, if not more 
than any body of people, to help pre- 
serve the community’s mental health, 
which, of course, implies good person- 
ality and emotional development, well 
adjusted citizens, and a wholesome 
philosophy .of life. Conversely, by 
preying on the emotions, and develop- 
ing a community antagonism to vari- 
ous wholesome, harmless forms of 
recreation and entertainment that are 
enjoyed by youth, they can provide 
a fertile field for conflicts which can 
lead to a breakdown of parental in- 
fluence and a disregard of the es- 
sential proprieties. 


Third, there are the courts them- 
selves. Let us not overlook the part 
played by them. On this stage are 
being produced tragedies daily. 
Though we realize the unfortunate 
necessity of incarcerating some boys 
and girls, let us remember that every 
such instance is an admission of fail- 
ure by society. The task of the judge 
is stupendous, the responsibility al- 
most appalling, the reward in personal 
gratification, if the job is well done, 
is precious, but the sense of guilt from 
helping warp a personality is damn- 
ing. 

Now, let us examine certain things 
in the statutes that relate to a juvenile 


before he is committed. Section 
199.070 KRS, says that in cities of 
the first class and in counties in which 
a city of the second class is located, 
the fiscal court shall establish and 
maintain a detention school not con- 
nected with the jail, and goes on to 
say that the school shall be in charge 
of a superintendent and matron who 
shall be competent to teach children 
in the branches of education similar 
to those embraced in the public schools 
through the eighth grade. This part 
of our statutes also states that no child 
under fourteen years of age shall be 
incarcerated in any county jail or 
police station prior to the time of his 
trial. Louisville, our only first-class 
city, maintains a detention home. 
Based on information received 
through our probation and parole of- 
ficers the status of the six second-class 
cities is as follows: Lexington and 
Newport maintain detention homes. 
Owensboro, Covington, Ashland, and 
Paducah do not maintain detention 
homes. Some of the counties con- 
taining cities of the third class might 
well establish them. I am advised 
that the law regarding having children 
under fourteen in jail is being fre- 
quently violated. If this is true, it 
certainly should be stopped. 

I should also like to talk about sec- 
tion 199.230 KRS, which says that the 
county judge of each county may ap- 
point a board of not less than six and 
not more than ten reputable inhab- 
itants, to be called the Advisory Board 
of the County Court, Juvenile Session. 
The members of the board shall hold 
office during the pleasure of the court 
and shall serve without compensation. 
Briefly, the board shall advise and 
co-operate with the county judge and 
shall recommend to the court any 
needful measures, and so forth. How 
many county courts are taking ad- 
vantage of this section? It ought to be 
done in every county. 

There is certainly no uniformity 
now in the way children are being 
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committed. We receive some through 
the county court and some through 
the circuit court, and we receive them 
for delinquency on the one hand and 
for felonies on the other from both 
courts. In the case of a child com- 
mitted by the county court, the county 
must pay to the State $100.00 a year 
for a boy and $84.00 a year for a 
girl for maintenance. I have reason 
to suspect that in some instances a 
child has been kicked up from the 
county court to the circuit court so 
that the commitment may be made 
by the latter to avoid the payment of 
this little fee. Such petty savings are 
nothing but blood money! 

We should have a properly qualified 
Child Welfare Worker in every coun- 
ty in the State, one who deserves and 
receives the wholehearted co-opera- 
tion of the court. I say that no county 
can afford not to have a Child Wel- 
fare Worker, and you, gentlemen, can 
aid us in securing the co-operation of 
the fiscal courts of your districts in 
this effort. The few hundred dollars 
a year that such a worker might cost 
will be saved over and over again in 
the actual cost to the county in caring 
for delinquents, not to mention the 
intangible saving of human suffering. 
I go further than that, and say that 
the Juvenile Court should be divorced 
from the County Judge’s office, as the 
County Judge, who is really the 
executive officer of the county, has 
more duties now than he is physically 
able to perform, and a juvenile com- 
missioner or judge appointed in every 
county. Jefferson County, I believe, 
has some such arrangement—perhaps 
other counties as well. These Juvenile 
Commissioners should be appointed 
by the fiscal court, and approved by 
the Department of Welfare, and cer- 
tain of their acts could be made sub- 
ject to review by the circuit judge of 
the district. Like members of school 
boards they might well serve without 
compensation. Serious crimes should, 
of course, continue to be handled in 


the circuit court. We should in most 
cases cease dealing with juvenile prob- 
lems in open court and handle them in 
chambers. I am willing to predict that 
if these things can be worked out, 
many of the children who are now 
being institutionalized will not be sent 
to institutions. 


I will go even further and say that 
where institutionalization is necessary 
for the welfare of the individual, as 
well as for society, it becomes im- 
perative that each individual be placed 
in that institution where he can de 
rive the greatest benefits in prepara- 
tion for possible release, and if re- 
lease is not possible, where he can be 
kept with a minimum of trouble. To 
effect this, the statutes of our State 
should be changed so that all juvenile 
problem cases should be committed to 
the Department of Welfare for study 
and final placement, instead of being 
sent to a given institution. This de- 
partment should maintain a receiving 
center, with a professional staff of 
psychiatrists, psychologists, and other 
workers sufficient to study each case 
and determine whether the final place- 
ment should be in either an institution 
for the feeble-minded, a home for de- 
fective delinquents, a colony for epi- 
leptics, the Kentucky Children’s 
Home, the Houses of Reform, or in 
a foster home or boarding home, or 
in some cases on probation. Until 
such a procedure is followed, the 
State cannot expect its institutions for 
juveniles to provide the greatest bene- 
fits for those placed in them. 


Let us now get on to Greendale. 
The Houses of Reform receive chil 
dren who have been committed as de- 
linquents, a term which covers a num 
ber of offenses, running from per 
sistent truancy to acts of serious na- 
ture. They also receive children 
committing felonies. Those in Green 
dale are, therefore, of two groups: 
Juvenile delinquents and juvenil: 
criminals. Many of the former have 
been forced into conflict with the law 
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and are merely in need of some su- 
pervision during a period of adjust- 
ment, but many of the latter have 
already developed behavior habits of 
an anti-social nature or are psyco- 
pathic cases. These often must be 
segregated from society either for 
reformation or for the protection of 
the rest of the group. For the sake 
of society, and especially for the sake 
of the young delinquent, the two 
groups mentioned above should be 
cared for separately. Merely trying to 
keep them separated in the institution 
is not enough. They should be placed 
in two institutions, the purposes of 
which are entirely different. In one 
case the purpose is to reform criminals 
and attempt to prepare them for later 
release, while, in the other case it 
is to help young delinquents become 
adjusted and develop proper concepts 
of life. It would follow from the 
above that steps should be taken as 
soon as practicable toward inaugurat- 
ing a program that would bring about 
such a separation of these two groups. 


Now let’s go back to the commit- 
ments themselves. We receive a child 
at Greendale, committed from a given 
county and in most cases all we know 
about the child is that he has been 
sentenced for delinquency or incorrigi- 
bility to stay until twenty-one, unless 
previously paroled. If we had well 
qualified Child Welfare workers in 
each county, a detailed report could 
be sent along with the child and we 
could more properly classify and deal 
with him. 


In Section 199.100 KRS, it states 
that no girl shall be committed to the 
Houses of Reform who is epileptic, 
insane, feeble-minded, paralytic, or 
who has a contagious disease. All 
girls committed to the Houses of Re- 
form shall have a degree of bodily 
health which shall render them fit 
subjects for the discipline of the 
Houses of Reform. And before com- 
mitting any girl to the Houses of 





Reform, the court shall have such per- 
son examined by a reputable physician 
who shall certify that she has the 
qualifications for entrance, which cer- 
tificate shall be forwarded to the 
Houses of Reform with the order of 
commitment. The court shall also 
furnish a statement of such facts as 
can be ascertained concerning the per- 
sonal and family history of the girl. 
Except in a few cases, we get very 
meager, if any, information, and far 
too many of the girls sent us have 
venereal diseases. We now have 113 
girls confined at Greendale and we 
have received doctors’ certificates in 
the cases of but eight, and not one 
of these eight was complete. The 
superintendent of the Houses of Re- 
form will hereafter not receive any 
girl unless this doctor’s certificate ac- 
companies the order of commitment. 


We are also sending juveniles to the 
Kentucky State Reformatory and the 
Kentucky State Penitentiary who 
should go to the Houses of Reform. 
This is frequently done, I imagine, to 
make the youth eligible for parole 
more quickly than would be the case 
at Greendale. We are also sending 
young men to the Houses of Reform 
who ought to go to one of the adult 
penal institutions. 


This brings us to the subject of 
probation and parole. I firmly believe 
in probation and parole, and I urge 
upon you judges who are not using 
probation fully to try to use it more 
often. We must receive children as 
young as ten years of age at Green- 
dale by law. Although they are com- 
mitted “until 21,” we bring them up 
for parole consideration in fifteen 
months after their admission. Now, 
if a child of ten comes from an im- 
proper home, what are we to do with 
him at age eleven or twelve? We 
can’t send him back to that home, we 
only destroy the chances of rehabilita- 
tion if he has made good at Green- 
dale and we keep him there, and not 
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one family in a thousand wants to 
consider adopting or even giving house 
room to a so-called Reform School 
boy. But when we find a solution to 
one of these problems, even if it is 
not an ideal one, I urge upon you and 
the other citizens of your community 
to aid those children who have been 
paroled. Help them stay out of our 
penal institutions rather than allow 
them to go back, when a little interest 
on your part can do so much. We 
are making a real effort in both our 
juvenile and adult penal institutions to 
rehabilitate the inmates. We are 
steadily improving our educational 
programs, both along academic and 
industrial training lines. These young- 
sters who have erred must be better 
equipped to go back out into the world 
and hold a job, if old enough, or if 
not, to take more interest in their 
school work. 


Now let’s look at the other juvenile 
institution conducted by the Depart- 
ment of Welfare.~ This is the Ken- 
tucky Children’s Home, which is a 
receiving center for dependent and 
neglected children. It is not our aim 
to keep them there for an extended 
period of time, but merely long enough 
for study, care, and planning. So long 
as a child remains in the home, he 
participates in a program, the first 
purpose of which is to develop these 
boys and girls. From the Kentucky 
Children’s Home we place these chil- 
dren into private homes through adop- 
tion, into foster or boarding home, or 
back to their own homes. This is a 
good institution, and for the average 
young child we can do a very much 
better job than is possible at Green- 
dale. But don’t forget for one minute 
that no institution, however well con- 
ducted, can take the place of a private 
home in the proper upbringing of 
children. Here our advance informa- 
tion is very much better because one 
of the Child Welfare Workers investi- 


gates the child’s case before the com- 
mitment is approved. In other words, 
they are not just dumped on us here 
as they are at Greendale. , 


One of our biggest problems during 
this wartime is personnel. There is 
not and can never be large pay for 
persons in the Welfare Department 
and in the institutions, but there is a 
real challenge here for young and 
virile men and women to take up a 
work that, while it does not pay much 
in money, does pay large dividends 
in human satisfaction. I ask that you 
gentlemen go back to your home com- 
munities and think of men and wom- 
en who might be interested in this type 
of work. And may I add that we are 
not interested in those who are just 
looking for soft jobs. We have no 
place for them and we will not toler- 
ate them. The Welfare Department 
and its institutions are supported by 
the tax money of this State and we 
do not propose to waste that money. 


Our children are soon to be our 
men and women. Unless we begin to 
come to some realization of what we 
are doing to them and what we are 
not doing for them, we are going to 
aggravate what is already a very de- 
plorable condition. The average boy 
and girl, even one who has gotten 
into trouble, is not basically bad, and 
if you can get hold of these children 
soon enough, a large number of them 
can be saved and made into useful 
citizens. I am woefully impatient with 
the idea that everybody else’s children 
need attention but never our own. The 
root of this whole problem still lies 
in the child’s home and his home com- 
munity. Gentlemen, we need your 
help, we want your counsel, and we 
solicit your co-operation, and if you 
will give them to us wholeheartedly 
we will, I believe, by the grace of 
God, make more progress in the days 
that lie ahead. 
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Appeals 


For a New Court of 


Building 


By THOMAS J. KNIGHT 


Of the Louisville Bar 


This is the year for the election of 
a new Legislature which will convene 
again for its biennial session next 
january. At that time there will arise 
again the controversy which has arisen 
periodically, but which developed into 
an acute controversy during the 1944 
session, to wit, will the Legislature be 
permitted to use for committee work, 
and other purposes essential to its 
efficient operation, the rooms and 
offices on the third floor of the Capitol, 
designed for that purpose by the ar- 
chitects of that building, or will they 
continue to be used out of sheer 
necessity, as they have been used for 
many years, by the Judges and Com- 
missioners of the Court of Appeals 
as offices in which to perform their 
all important duties. 

As a former member of the Legis- 
lature, the writer realizes fully the 
need which the Legislature has always 
had for the rooms designed for its 
use. Its committees, which have the 
important duties of whipping into 
shape the proposed legislation thrown 
roughly into the hopper of its grist- 
mill, now have no place to meet except 
in hotel rooms, retiring rooms, in the 
corners of noisy House and Senate 
chambers and such other unsuitable 


. places as the committees can be as- 


sembled. 


To a far greater extent will this 
space be needed if plans are developed 
as now proposed, for much needed 
technical 


permanent staff work to 





carry on between sessions of the Leg- 
islature and on which a successful 
start has been made by the present 
Statute Revision Commission created 
by the Legislature and whose perma- 
nent staff of full-time employees is 
doing a splendid job in the continual 
revision of our Kentucky Statutes, 
cutting out dead wood here, redun- 
dancy, conflict, and overlapping there, 
reclassifying and regrouping else- 
where, and harmonizing the whole 
into what lawyers generally believe 
will finally result in the best Statutes 
at least cost to the lawyers of those of 
any state in the Union. 

For these reasons, and others that 
might be mentioned, there can be no 
question about the need of the con- 
troversial space for the proper and 
efficient functioning of the Legislature 
and it should not be deprived of its 
use for a day longer than is necessary. 

However, the need for this space at 
present is just as great for the Court 
of Appeals as for the Legislature, 
and the title or right to use the space 
until other space can be provided, is 
now thoroughly established by what 
we lawyers would call “prescriptive 
right” or long continued usage, the 
Court having occupied the space for 
more than twenty years. 


When the present Capitol building 
was designed in the early years of this 
century (it was first occupied about 
1908), no provision was made for the 
Court of Appeals as it exists and 
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functions today. It is true that a very 
beautiful and, even today, adequate 
Court Room for actual sessions of 
the Court was provided, together with 
an adequate conference room and 
what then seemed adequate quarters 
for the clerk of the Court and other 
members of the Court’s staff. How- 
ever, no provision was made for 
offices in which the Judges of the 
Court could perform their essential 
research work and in which to write 
their opinions. At that time most of 
the Judges did this work in their 
homes or in private offices which some 
maintained in their home towns, go- 
ing to Frankfort only for conferences 
or formal sessions of the Court. At 
that time some Judges wrote out their 
opinions in long hand without full- 
time secretarial or stenographic as- 
sistance, now provided members of the 
Court, and now of course deemed 
absolutely essential. At that time the 
Court consisted only of the seven 
Judges, but due to constant increase 
of litigation, it has been necessary 
to add four Commissioners, whose 
duties of research and opinion writing 
are the same as those of the Judges. 
These too are absolutely essential if 
the Court is to keep abreast of its 
work. While there has been some 
decrease in litigation, dye to the dis- 
locations incident to the war, it is ex- 
pected to revive with increased ac- 
tivity after the war, and possibly ex- 
ceed the prewar record, during which 
period legal statistics show that the 
Kentucky Court of Appeals decided 
more cases per year than that of any 
Court of last resort of any state in 
the Union. 

So that, as much as the Legislature 
needs the space occupied as offices by 
the Judges and Commissioners of the 
Court of Appeals, as much as it is 
entitled to it as the original claimant, 
yet it is a condition we face and not a 
theory, and the Court of Appeals, as 
at present constituted, simply cannot 


be ejected from the office space it now 
occupies, with no place for its mem- 
bers to go to carry on its essentia! 
work, 

All of which brings me to wha‘ 
seems to be the most practical and 
desirable solution of the problem. Tha 
is the erection on the present Capitol 
grounds, already owned by the State 
a Court of Appeals or Department of 
Justice Building. 

Such a building would, of course, 
have to be architecturally harmonious 
with the Capitol and Governor’s Man- 
sion, and preferably should be West 
of the Capitol to balance the Gov 
ernor’s Mansion on the East. This 
building should contain a court room, 
conference rooms, offices for all the 
Judges and Commissioners and their 
secretary-stenographers, adequate 
room for the Clerk of the Court to 
gether with space for his rapidly in- 
creasing records, for the other mem 
bers of the Court’s technical staff, for 
the State Law Library, an office as 
headquarters of the Integrated Bar 
Association and the State Board of 
Bar Examiners, both now operating as 
adjuncts of the Court of Appeals and, 
if desired by that department, spac« 
for the Attorney General and his staff 

Such a separate building for our 
judicial department is in entire har 
mony with the separation of ou 
State government into its tripartite 
branches—executive, legislative, and 
judicial—now so firmly established in 
our American tradition. It is a plan 
adopted by many states which now 
have separate buildings for their high 
est Courts and has reached its highes 
example in the beautiful and wholl) 
adequate Supreme Court Building of 
the United States. Until a few year: 
ago the Supreme Court was inade 
quately housed in the National Capi 
tol, just as our Court of Appeals i: 
now inadequately housed in our State 
Capitol. 

Of course, the actual erection of 
such a building must await the end 
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of the war, but now is the time to 
start the planning and laying the 
necessary groundwork for this im- 
portant improvement, which after the 
war will also help in providing those 
essential jobs that will be needed in 
that period of readjustment. 

To that end the Kentucky Bar As- 
sociation has appointed a committee, 
the members of which are shown else- 
where in this issue of the Journal. It 
will be the purpose of that committee 
to work out plans with the idea of 
securing an appropriation through the 
next Legislature, to start the prelimi- 
nary work. Since Governor Willis is 
a former member of the Court of Ap- 
peals, and knows its needs, it is be- 
lieved he will look with tavor on the 


idea of a new and separate building 
for that Court. 

In closing, it is also important to 
remember that with the removal of 
the Judicial department to a separate 
building, there would not only be ade- 
quate space in the Capitol for use of 
the Legislature but it would also make 
available additional space for several 
of the executive branches which are 
now crowded in the Capitol Building, 
or are scattered in other buildings in 
various parts of Frankfort, and many 
of which should be in the Capitol. 

It is hoped that the lawyers of this 
State will become interested in this 
movement and assist in its accomplish- 
ment as a postwar project worthy of 
our efforts. 





Skeletons in the Closet 


By E. H. SMITH 


A newly elected and inexperienced 
sheriff was standing at one of the 
court room windows overlooking the 
street. 

A prominent attorney had moved 
the court for a continuance in a sensa- 
tional criminal case. The attorney in 
his attempt to procure a continuance 
of the case was saying to the court— 

“Your honor, we have a very im- 
portant witness who is not in attend- 
ance upon the court. We have had 
a subpoena issued for him, and the 
subpoena has been served, it would 
be unfair to my client to proceed with 
this trial without the testimony of this 
witness. We do not know the cause 
of his non-attendance. We know only 
that he is not here.” 

The court was just about to enter 
an order granting the continuance 
when the newly elected sheriff called 
out, “Here he is judge, just coming 
into the court yard, he just now 
drove up.” 


The judge said, “We will wait a 
few minutes for the witness.” 

While the court was awaiting the 
arrival of the witness the attorney 
walked over to the inexperienced 
sheriff. He said to him, “young man, 
when it’s none of your business you 
keep your damn mouth shut.” 

The advice given by that irate law- 
yer to the sheriff is good advice for 
anyone, but it doesn’t go far enough 
if the advice is given to a lawyer. 

An alcoholic addict was once asked 
by a temperance worker, ‘What 
makes your nose so red?” to which 
the addict replied, “It is glowing with 
pride because it keeps out of other 
people’s business.” 

To have nothing to say when the 
matter is of no concern to him is a 
lawyer’s duty, but it is often his duty 
to have nothing to say when the mat- 
ter is most emphatically his business. 

The legal profession has a reputa- 
tion of being composed of men who 
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are fluent talkers. In underworld 
slang a lawyer is referred to as a 
“mouth piece.” The profession should 
be proud of that reputation, and every 
lawyer should strive to be a good 
speaker and a good conversationalist. 
But he must be discreet and careful 
as to what he talks about. 

It is clearly understood by the legal 
profession that a client’s business is 
in confidence. Lawyers respect their 
clients’ confidences, often clients’ mat- 
ters get into the courts, where they 
are publicly tried, then the need for 
secrecy vanishes and a lawyer may be 
permitted to talk of such matters with- 
out violating any of his clients’ con- 
fidences or any rule of ethics. 

There are reasons why a lawyer 
must respect confidences of his client. 

If the client believed that his law- 
yer would repeat what was said, the 
client would be slow to tell the whole 
truth about a matter, the lawyer know- 
ing only a part of the truth would be 
seriously hindered in his advice to, 
or defense of, his client. 

If the lawyer should repeat that 
which his client confided, it might and 
probably would reach the ears of an 
adverse party. To be forewarned is 
to be forearmed. The advance infor- 
mation might result in a defeat when 
the matter is tried. 

A lawyer who violates the confi- 
dences reposed is soon generally 
known and shunned by prospective 
clients. 

The legal profession holds more 
confidences than any other class or 
profession and should their lips be un- 
sealed untold disaster would be the 
result. Lives would be _ wrecked, 
homes destroyed, and respectable and 
trusted business institutions ruined. 

Because of the woe, anguish, sor- 
row, and financial loss that would be 
caused thereby, there are some con- 
fidences that a lawyer must never be- 
tray. 

Some of this practice comes to 
every lawyer, more to some than to 
others—instances that never reach the 


courts, instances that are known only 
to the client and to the attorney, and 
sometimes a very few others. 

In writing now of such instances 
not only are names avoided but the 
facts themselves have been sufficiently 
disguised to prevent any embarrass- 
ment or ill consequences. 

This instance came up in the prac- 
tice of a fellow member of the bar. 
A diabolical murder had been com- 
mitted. The proof was convincing 
against the defendant. The defend- 
ing attorney proposed a plea of guilty 
if his client should be spared the death 
penalty and given a life term in the 
state penitentiary. The prosecutors re- 
fused, saying we shall insist on a 
death penalty. The case proceeded to 
trial. The defending attorney suc- 
ceeded in entrapping the court into 
a reversible error. 

While the jury was deliberating the 
defending attorney called the court's 


attention to the error, the prosecution 


agreed. He then offered to accept 
a plea of guilty and consent to a life 
term as punishment. This was done. 
The jury was recalled and discharged 
and the defendant placed in prison. 

The wife of the defendant moved 
to the penitentiary town in order to 
be near her husband. After a year 
or two she suffered a severe attack of 
remorse, went to the defending at- 
torney and confessed that she had 
committed the murder for which her 
husband had been convicted, that the 
husband took the blame to protect her. 
She wanted to admit her guilt and 
procure the husband’s release. The 
facts were such that the husband was 
guilty as an accessory and her con- 
fession would not procure his release 
but only result in the imprisonment 
of his wife. That woman is a free 
woman today because that lawyer 
keeps his own counsel. 

A woman who enjoyed a reputation 
of respectability had three sons. She 
was a widow and for years had 
labored arduously to raise her boys. 
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She had been employed as an office 
girl in the offices of the professional 
men of her town. When she had 
grown older and her boys were ap- 
proaching young manhood she ob- 
tained employment as a _ machine 
operator in a factory, just one of many 
such employees, earning hardly 
enough to keep her table supplied. 
Two of her boys held positions of 
little consequence, earning about 
enough to clothe themselves. The 
other boy was an invalid who needed 
extra attention and special care. 

This widowed mother consulted a 
lawyer of her town. To whom she 
told this story: 

“I have gone about as far as I can, 
in the support of my family. My 
second boy is an invalid and needs 
more care and attention than I can 
possibly give him. This boy is not 
the son of the man he remembers as 
his father. He is the son of ———.’ 
Here the woman named a very promi- 
nent man, a man of influence and 
some wealth and a diligent worker in 
the local church of his denomination. 
“I have appealed to this boy’s father 
for help several times, each time he 
has promised to do something, but 
never does. I want to know if you 
can make him do something for that 
boy ?” 

The lawyer asked, “Can you prove 
this man to be the father of your 
son ?”” 

“He will never deny it.” 

“But I am afraid he will,” 
the lawyer. 

“I think I have some old letters 
that might prove something.” 

The woman was advised to get the 
letters and return for further confer- 
ence. This she did. The letters in 
the prominent man’s handwriting ad- 
mitted the parenthood. 

The woman left after being told 
by the lawyer that he would see what 
he could do. 

The prominent citizen was called 
over the telephone and asked to call 


replied 


at the lawyer’s office to discuss a mat- 
ter of interest to him. He called 
promptly. 

The lawyer explained the purpose 
of the call and told of the accusations 
of the woman. The prominent man 
was vehement and positive in his 
denial. When told of the letters, he 
said no such letters were in existence. 
Then told that the letters were in the 
possession of the lawyer the intensity 
of the denial subsided greatly. A little 
further conversation resulted in the 
lawyer surrendering the letters to the 
prominent citizen and receiving in ex- 
change a substantial amount of cash. 


It has been many years since that 
instance. The boy’s health has been 
restored, he is a respected citizen who 
believes that his father is buried in 
the local cemetery. 

The prominent citizen is still a 
prominent citizen and has done much 
good work for his city and for his 
church. 


The widow has never told of it and 
the lawyer never will. Locked in the 
breast of that lawyer is a secret which 
if released would cast a gloomy 
shadow across the path of a now 
prosperous young man, brand the 
widowed mother with a scarlet mark 
of shame, and tumble the prominent 
citizen from his pedestal of esteem on 
which he has been placed by his fel- 
low townsmen. Lawyers have to 
keep such secrets; the havoc to be 
wrought by their disclosure is too far- 
reaching and too monstrous. 

Once there was a young man, scion 
of an aristecratic and proud family, 
who became infatuated with the 
childiess wife of a none-too-well- 
thought-of citizen of his town. The 
affair became more than a mere in- 
fatuation. The childless wife became 
pregnant and accused the young man 
of being the father of her unborn 
child. A scandal was about to break 
upon the peace-loving community 
when the young man appealed to the 
lawyer who looked after his family’s 
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affairs. The lawyer quietly arranged 
matters so that the woman held her 
peace, for a consideration. The 
secret was shared by the young man, 
the erring wife, and the lawyer, and 
no one else. 

The woman gave birth to a baby 
boy, whom the husband readily 
claimed as his own. 


As the years rolled on, the young 
man married and raised a family, 
among whom was a beautiful, cul- 
tured, talented, and refined daughter. 

The unfaithful wife and her hus- 
band died. The boy was reared by 
relatives and developed into one of 
the most popular and respected young 
business men of the town. He 
amassed some property. 

The doors of the best homes were 
open to him. All the social pleasures 
afforded by small town society were 
shared by him and the charming 
daughter of the man who was no 
longer young. 

A courtship developed between the 
young business man and the daughter 
of the man who had consulted the 
lawyer years before. The general 
comment was, “Don’t they make a 
fine couple?” “Won't it be wonder- 
ful if they do get married?” 


The father became almost distracted 
as he watched the budding romance 
grow. He could not share the general 
public’s opinion that it would make a 
fine match. 


He commenced to invent ways to 
stem the growing tide of young love. 
He forbade the young man’s seeing 
his daughter. The young man re- 
monstrated and pleaded for an expla- 
nation of the father’s conduct. The 
only explanation the father gave was 
that he disapproved the match. The 
daughter stormed and raged, she 
begged and pleaded and wept, all to 
no avail. The father remained stern 


in his opposition. 
What was thought to be the unrea- 
sonable conduct of the father in his 


unalterable objection to the young 
man was generally talked about 
throughout the town. Business friends 
tried to talk to him and to reason 
with him. They were curtly turned 
away. He became looked upon as an 
obstinate, hard-headed old man, ob- 
sessed with some sort of an idea that 
he and his family were of a strata 
superior to the common class of peo- 
ple. His friends and acquaintances 
just could not understand his action; 
they could give no reason for his con- 
duct. The persistent antagonism of 
the father, after many months, suc- 
ceeded in breaking up the affair. The 
friends never knew the reason for 
the opposition. There was one in the 
town who knew the real answer, but 
the old lawyer held his peace, he knew 
that the father was preventing a wed- 
ding between half brother and sister. 


Truly the lawyer is the repository 
of sacred secrets. 


A merchant was the victim of 
periodic thefts. No single theft 
amounted to much, but the total was 
a sizable sum. He had no idea who 
was guilty. He consulted his attor- 
ney. When the merchant gave a his- 
tory of his losses the lawyer made a 
mental note that all of the thefts oc- 
curred on the same day of the week 
and at about the same hour of the 
day. He noted further that cash was 
the only thing ever taken and that it 
was always from the same cash box. 

The lawyer asked, “Where do you 
go at this time of day each week?” 

“That is the day our luncheon club 
meets. I always attend that,” the 
merchant replied. 

“This thief knows that,” was the 
lawyer’s comment. 

Together the lawyer and the mer- 
chant arranged to ensnare the thief. 
The arrangement was simple but 
effective. The next week the thief 
was caught. 

The merchant and the lawyer had 
expected to capture some petty crimi- 
nal who had a police record. They 
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had set a net for a minnow, they 
caught a whale. The thief proved to 
be a son of one of the most respected 
families of the community. It was 
his first offense of any kind. The 
whole family were valued patrons of 
the merchant and good friends of the 
lawyer. To prosecute would result 
in the complete ruin of the young man, 
and bring unearned sorrow and an- 
guish to his family. The merchant 
talked to the family. All the money 
was returned. The young man is lead- 
ing an upright life. The merchant 
and the lawyer will hold the secret, 
and it is not likely that the family 
will make a disclosure. No good 
could come of that lawyer telling what 
he knows of that matter, but much 
misery would result. 


A well thought of and much re- 
spected citizen of a certain community 
died. The estate was not heavily in- 
volved. . 

To a well known lawyer fell the 
job of settling the estate. There was 
only one child, a daughter who had 
passed her youth, this daughter was 
held in great esteem by the towns- 
people and devoted her energies to 
work in her church. She was the 
only heir to the estate. 


The lawyer completed his task of 
settling the estate without so much 
as an inquiry as to the progress being 
made from the lady who would re- 
ceive the estate. All the cost of ad- 
ministration was paid, all claims 
against the estate were paid and all 
property converted into cash. There 
were several thousand dollars balance 
to be paid to the daughter. 


The lawyer sent for the daughter. 
In his office he displayed and explained 
his accounts. The daughter listened 
attentively, but without comment. 
When the lawyer had completed his 
explanation of the accounts, showing 
the balance due, he drew his check 
for the remainder of the estate and 
tendered it to the daughter. Then for 





the first time the daughter spoke, say- 
ing to her lawyer: 

“T can’t accept that money.” 
lawyer was astonished at this turn of 


The 


affairs. He insisted upon knowing 
the reason for the refusai. 

The daughter hesitated to give any 
reason, saying that she felt that she 
would be committing a sin to accept 
it. 

The lawyer pressed the daughter 
further to know why she thought it 
sinful to accept money her father had 
left for her. 

Then the daughter made this ex- 
planation, “I know that before my 
father’s death he burned his own 
house for the purpose of collecting 
the insurance on it. Except for the 
insurance money, there would have 
been nothing due me from the estate. 
I feel that the money was dishonestly 
obtained and to me it is ‘tainted,’ that 
is the reason I cannot accept it.” 

The lawyer sought to have her ac- 
cept the money, but without success. 

The secret of the deceased father’s 
dishonest act remains with the lawyer 
and the daughter. 

The lawyer still has that money. 
Occasionally he seeks to persuade the 
daughter to accept it. She still re- 
mains strong in her conviction that it 
would be sinful for her to accept it. 

Any explanation of the lawyer’s as 
to why he doesn’t pay it would risk 
the necessity of violating a confidence 
which if violated would cloud the 
reputation of one who is dead. 

Many similar matters might be told 
here but those already set down shall 
serve to emphasize that which is a 
fact, that the lawyers of any com- 
munity could, should they conclude to 
violate their professional trust, open 
the family closets of the town and 
drag forth for public gaze skeleton 
after skeleton whose rattling bones 
would throw the community into 
spasms of terror, shame, and despair. 
It would rock the foundation on 


(Continued on page 80) 








Subrogated Insurer as Real 


Party in 


Interest 


By EDWIN O. DAVIS 


EDITOR’S NOTE: Mr. Davis is a member of the Jef- 
ferson County bar, and an instructor on the subject of Insurance 


at the Jefferson School of Law. 


The members of a court often 
differ in their opinions concerning 
points of law, or their applicability to 
given sets of facts, and the members 
of the bar have always considered it 
their prerogative to do likewise. It is 
with humility and because of this un- 
contradictable right that we submit 
this article expressing a view contrary 
to that expressed by the author of a 
similarly styled treatment in the last 
issue of the Kentucky State Bar 
Journal. 

We should like to preface this 
article with the observation that if a 
subrogee insurance company in every 
instance had to sue the tort-fyasor in 
its own name, the percentage of re- 
coveries would be so small as prac- 
tically to destroy the incentive to make 
the attempt. That this fact is recog- 
nized by our courts is well demon- 
strated by the legion of authority pro- 
hibiting the conveying of knowledge 
of the interest which an insurance 
company may have in any litigation 
ostensibly between individuals. Since 
many insurance companies are mutual 
companies (and if the present trend 
is continued, practically all of them 
will be within a decade or so), and 
since the recoveries effected from sub- 
rogation claims may be reflected di- 
rectly in the premiums charged the 
assureds, it is at once manifest that 
the right of the companies to have 
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their causes of action unaffected by 
legally recognized prejudices is a mat- 
ter of interest to the general public. 

Aside from this, in many cases, 
especially those involving automobile 
policies, the source from which come 
most of the subrogation cases, the 
assured has made a payment personal- 
ly under the familiar deductible fea- 
ture of the policy. To combine him 
and the insurer in the same suit miti- 
gates against the possibility of his re- 
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covering personally for his expendi- 
ture, despite the merits of his case; 
for the jury cannot bring in a verdict 
for only the assured’s expense if that 
does not represent the actual expense 
caused by the tort of which com- 
plaint is made. Cf. Ashland Coca-Cola 
Bottling Co. v. Brady, 252 Ky. 183, 66 
S.W. (2d) 57, and cases therein cited. 
Therefore, “morally,” the action 
should be brought in the name of the 
person damaged without concern 
about any third person’s having paid 
part or all of the damages because of 
a contractual liability. But aside from 
the “morals” of case, is that the cor- 
rect result legally? Under the de- 
cisions in Kentucky, we submit that 
the answer to that question must be 
in the affirmative. 

First, we would like to dispose of 
the case of State Farm Mutual Auto 
Ins. Co. v. Hall, 292 Ky. 22, 165 S.W. 
(2d) 838, relied on by the author of 
the previous article as holding that 
the subrogated insurance company 
must be named as the party plaintiff. 
The case has no actual bearing on the 
question. The writer happened to be 
of counsel for the successful appellant 
in that case. The case did not involve 
a payment by an insurance company 
under its policy liability, according tc 
the opinion, but was a situation in 
which an insurance company made a 
“loan” to its assured. That “loan,” 
to quote the opinion, “does not amount 
to absolute payment or have the effect 
of satisfying the insured’s loss”; * 
therefore there could not have been 
any subrogation features involved in 
the case. It is well settled that one 
who does not make a payment in the 
discharge of a legal liability to do so, 
is an interloper or volunteer and not 
entitled to invoke the quitable doctrine 
of subrogation. Bonnie v. Maryland 
Casualty Co., 280 Ky. 568, 133 S.W. 
(2d) 904; Huffman v. Martin, 226 
Ky. 137, 10 S.W. (2d) 636. It might 


“Emphasis supplied 








also be noted that the excerpt from 
the Hall case quoted in the previous 
article on this subject was written 
without reference to the cases of 
Illinois Central R. Co. v. Hicklin, 131 
Ky. 624, 115 S.W. 752, or Barr v. 
Searcy, infra, the two leading cases 
on the question; and the excerpt is, 
for the reason set out above, dictum. 
The paragraph in the opinion which 
follows the excerpt quoted, shows 
thoroughly the terms of the loan 
agreement and shows conclusively that 
no subrogation question was involved. 

Second, the case of Turk v. Illinois 
Central R. Co., 218 F. 315, decided in 
1914, has lost whatever authority it 
might have had (conceding, arguendo, 
that it sustained the author’s con- 
clusions) by the holding in Erie R. 
R. Co. v. Tompkins, 304 U. S. 64, 58 
Sup. Ct. 817, 82 L. Ed. 1188, 114 A. 
L. R. 1487. 

We shall now dispose of the only 
other pertinent cases cited by the 
author of last month’s article. These 
cases, Barr v. Searcy, 280 Ky. 535, 
133 S.W. (2d) 714; Monson v. Payne, 
199 Ky. 105, 250 S.W. 799; and the 
Hicklin case, supra, are not in con- 
flict with each other and, when read 
together, make the law on the point 
both clear and fair. 

In Barr vy. Searcy the court stated: 
“It is appellant’s contention that 
Lillian B. Searcy is not the real party 
in interest and has no actual interest 
in the matter, since she carried in- 
surance on her truck, collected the 
insurance, and assigned the claim to 
the insurance carrier, and therefore 
that she had no right to maintain this 
action.” Whatever chance the court 
may have had to evade the decision of 
that question, it did not choose to do 
so, but actually went into it thoroughly 
and quoted with approval the follow- 
ing language from the Hicklin case: 
“It may be that, as between plaintiffs 
and the insurance company, the latter 
would be equitably entitled to the 
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damages that plaintiffs recovered. The 
fact, however, that a third party 
might be entitled to the damages as 
between him and plaintiffs, 1s not 
sufficient to bar the right of action 
by the plaintiffs. As between the 
plaintiffs and the defendant the for- 
mer were the real parties in interest.* 
It is immaterial to the railroad com- 
pany what may be the equities be- 
tween the plaintiffs and the insurance 
company. All that it can demand is 
that a judgment in favor of the plain- 
tiffs will be a complete defense to any 
further action for the same cause.” 
The court then stated that such a 
judgment would have that effect, and 
that “the present case is on all fours 
with the Hicklin case, and that case is 
controlling here.* “It will thus be 
seen that it is not necessary to deal 
separately with the Hicklin case. Be- 
fore leaving this case, however, we 
wish to call attention to the fact that 
the language of the court is such as to 
make it plain that.it is unnecessary 
that the assured suffer any personal 
loss whatsoever, under the deductible 
feature of a policy or otherwise, for 
the action to be maintained in his 
name. 

The rule is different, however, if 
the tort-feasor has settled with the 
assured for his proportionate part of 
the loss. That was the holding in 
Monson v. Payne, supra, as is demon- 
strated in the following language from 
the opinion, which language was used 
for the purpose of showing the dif- 
ference in the two sets of facts: “Here 
the situation is wholly different” 
(from that existing in the Hicklin 
case). “The right of action which 
the property owners had against the 
tort-feasor has been extinguished by 
the settlement and they no longer have 
the right to prosecute the same in their 
own names and for their own benefit, 
,and it therefore follows that a judg- 


*Emphasis supplied 


ment in this case in favor of the 
plaintiffs on a cause of action which 
has been extinguished by the settle- 
ment would not be a protection to the 
railroad company as against the in- 
surance companies in any action the 
latter might institute against the 
wrongdoers growing out of their sub- 
rogation to the rights of the plain- 
tiffs.” 


When we note that the Hicklin case 
was decided first, Monson v. Payne 
was decided second, and Barr vy. 
Searcy was decided last, and approved 
the Hicklin case as well as pointed out 
the distinguishing features in the two 
sets of facts, the conclusion is in- 
escapable, we submit, that the only 
way the tort-feasor can require the 
action to be brought in the name of 
the insurance company is to make a 
settlement with the assured which 
would bar the assured’s right of ac- 
tion. 


It might serve some purpose to add 
that almost all policies of insurance 
which cover losses where subrogation 
rights may exist also provide that the 
assured will not make a settlement 
with any person responsible for the 
loss except with the consent of the 
insurer; and if he does so the assured 
is contractually liable to his insurer 
for any loss it might sustain thereby. 
If the settlement is effected before 
payment is made under the policy, the 
assured has violated his contract, de- 
stroyed a material right of the insurer, 
and is in an excellent position to have 
any recovery under the policy denied. 





The Owensboro Bar Association 
held a short session, December 21st, 
to pay its felicitations to Miss Minta 
Fuerst for her co-operation with the 
bar during her service of 21 years as 
Deputy Circuit Court Clerk. She 
was presented with a $100 War Bond, 
a wrist watch, and the Circuit Judge 
presented her with a handful of 
Christmas spending money. 
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Probation 


By JOE L. PRICE 


EDITOR’S NOTE: Judge Price is judge of the Second 


Judicial District and lives at Paducah. 


This article is an ad- 


dress delivered before the Judicial Council in November. 


The function of punishment as 
stated by Mr. Blackstone is: 


First: “By the amendment of the 
offender himself, by imposing cor- 
poral punishment, fine, temporary 
exile, or imprisonment ; 


Second: “By deterring others by 
dread of his example from offending 
in like way; 


Third: “By depriving the party of- 
fending of the power to do further 
mischief, by putting him to death, 
or condemning him to perpetual exile, 
slavery, or confinement.” 

With the age of those who com- 
mit crime at the present so far re- 
duced from the age of the criminal 
of Mr. Blackstone’s time, it is now 
of tremendous importance to “Amend 
the offender himself” whenever pos- 
sible. With this in mind, Kentucky 
obviously took a forward step in 1934 
in the enactment of its first probation 
law. The 1934 act was amended and 
improved materially by the act of 
1936. 

Judges and prosecuting attorneys 
saw the need of discretion and elas- 
ticity in administering punishment 
long before statutory power was con- 
ferred upon them. So compelling was 
this knowledge that, acting in good 
conscience, they not infrequently did 
by indirection what they were for- 
bidden to do by direct authority. 
Therefore Grand Larceny was re- 


duced to Petit Larceny; Malicious 
Striking to Assault; Burglary to 
House-Breaking, and finally there was 
the ever-present “Trespass” which 
covered a multitude of sins. 

But these proceedings were in no 
measure satisfactory and were fol- 
lowed solely because it was thought 
the ends justified the means. They 
lacked entirely the element of super- 
vision—the most fundamental factor 
in probation. 


A brief glance of how the law of 
an “eye for an eye and a tooth for a 
tooth” has been modified through the 
years is of interest in the study of pro- 
bation and parole. 


Prior to 1876 the victim of a jury’s 
verdict in a felony case had little or 
no chance to escape the consequence 
of his sentence. Pardon by the gov- 
ernor was his only remedy. Above 
the gate of every prison there seemed 
to be written: “All hope abandon, ye 
who enter here.” In that year a gen- 
erous legislature provided by law that 
five days per calendar month should 
be deducted from a prison term for 
good behavior. This was increzsed to 
ten days per month in 1916, subject 
however to the approval of the Board 
of Penitentiary Commissioners. The 
first paroie law was enacted in 1888. 
This was amended in 1900, 1914, 1916, 
and 1926. 


The indeterminate sentence law pro- 
viding for a sentence of not less than 
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a fixed minimum nor more than a 
fixed maximum number of years 
which could be imposed upon the de- 
fendant was enacted in 1910, amended 
in 1914, and for some reason was re- 
pealed in 1916. The 1916 legislature 
gave the circuit judge the right to sus- 
pend the sentence of a father who de- 
serted his infant children or aban- 
doned his pregnant wife. The condi- 
tion being that he would support his 
children and his wife. 


It was not until 1934 and 1936 that 
a probation law at all comprehensive 
in its scope was enacted which had 
anything like an over-all application. 

Wholesome as this law is, let no 
one think for a moment it is self 
executing. That man spoke words of 
truth and wisdom who said: “Proba- 
tion is like arsenic; it is a tonic or a 
poison. Poorly administered, its ef- 
fects are most harmful to good gov- 
ernment. Properly applied, it will 
reclaim countless thousands of way- 
ward youths.” 

We have tried to take the intent of 
the law seriously. To this end we 
have adopted plans of procedure 
which we have found most helpful. 
A day is set at the close of the criminal 
term to hear applications for proba- 
tion. A council composed of the judge, 
commonwealth and county attorneys, 
sheriff, jailer, one or more representa- 
tives from the police department, and 
the probation officer hear the wit- 
nesses both for and against the ap- 
plicant. The offended party is in- 
vited to be present. The evidence is 
taken by the official court reporter— 
it is not transcribed, however, unless 
it is believed in a particular case it 
may later become important for im- 
mediate reference. No arresting officer 
is permitted to promise probation in 
order to secure confessions or con- 
victions. No one is permitted to em- 
ploy an attorney to represent him at 
the hearing. If he has had an at- 


torney at his trial the attorney may 
prepare affidavits for him but not 
plead before the council. 

Parties requesting probation for 
others are required to morally obligate 
themselves to assist an applicant in 
going straight and to report any viola- 
tion of the terms imposed upon him. 

Where possible, restitution is re- 
quired to be made. The applicant 
should not be left under the impres- 
sion he has a right to keep his ill got- 
ten gains to the injury of an innocent 
victim. The profit should be taken 
out of law violations wherever it can 
be done. The probation officer is the 
“key” man in making probation a 
success. In this district we have had 
outstanding men. And let it be said 
right here the salaries of most proba- 
tion officers should be increased. It 
is a full-time job, or ought to be— 
and the men who consecrate them- 
selves to their tasks should be paid a 
living wage. 

The most important work of the 
probation officer is supervision. It 
is all right to have the defendant re- 
port to the officer by letter or in per- 
son, but it does not take the place of 
the officer visiting in the home. The 
officer’s first duty is to create confi- 
dence and good will with the de- 
fendant and his family. Often he is 
able to advise with the parents and 
thereby prevent other members of the 
family from becoming delinquents. 
Blessed is that judge who has a faith- 
ful, industrious, competent probation 
officer to work with him. 

During the past eight years we have 
probated 281 felony convictions. Of 
this number 57 have been revoked. 
The total number of years probated 
is 548. The number revoked is 9%5, 
leaving 453 years in effect. Assuming 
it costs 58 cents per day or $211.70 
per year to maintain a person in the 
penitentiary, and that those who were 
probated would have served their full 


(Continued on page 80) 
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Hon. A. Wells of the Paintsville 
ar served as special judge of the 
Knott Circuit*Court in January. 

The Judges of the Court of Ap- 
peals were the guest of the Lexing- 
ton Bar Association January 2nd. 
ludge Clyde B. Latimer of Glasgow 
was the principal speaker for the 
Court of Appeals. The meeting was 
addressed by Congressman Virgil 
Chapman. 

Hon. M. J. Hennessey of Maysville 
was special judge of the Mason Cir- 
cuit Court in January. 

Judge Henry J. Tilford became 
Chief Justice of the Court of Appeals 
at the opening of its winter term, 
January 2nd. Under the rotation sys- 
tem Judge Tilford succeeded Judge 
James W. Cammack, Jr., of Owenton. 


Hon. Wallace C. Eblin of the Hen- 
derson bar is now rent director for 
the Evansville-Henderson area and 
the Henderson-Owensboro area. 


The new officers of the Louisville 
lar Association are Samuel J. Stall- 
ings, president; W. C. Edrington and 
Kenneth J. Newman, vice-presidents ; 
I’. Scott Miller, treasurer; and 
Martin J. Duffy, secretary. 

Hon. Richard C. Hill of the Louis- 
ville bar was appointed December 
2%h as a regional vice-president of 
the National Institute of Municipal 
Law Officers. 

Attorney Erle McGuffey has re- 
sumed his law practice at Lexington 
after two years service as a Colonel 
with the Judge Advocate General 
in the Ninth Air Force. 


Lt. Marshall Davenport, formerly 


of the Louisville bar and a native of 





Hodgensville, has a two-chapter article 
in the Saturday Evening Post of 
February 17th and February 24th, en- 
titled “Now I Can Go Home.” The 
articles are very interesting and 
readable and deal with Mr. Daven- 
port’s war experiences. Perhaps we 
have an Arthur Trains in our midst. 

The Louisville Bar Association has 
caused much discussion and consider- 
able publicity over the poll of its 
members to their preference for 
Louisville Circuit Judges. 

Hon. David L. Thornton of Ver- 
sailles is now occupying the office of 
County Attorney of Woodford Coun- 
ty. He was appointed to fill out the 
unexpired term of W. Duncan Hamil- 
ton, deceased. Mr. Thornton once 
before, in 1936, served out an un- 
expired term as County Attorney. 

Hon. William D. Cochran of Mays- 
ville has been appointed Circuit Judge 
of the 19th Judicial District to suc- 
ceed Judge Charles D. Newell, de- 
ceased. He held his first court at 
Flemingsburg on January 29th. The 
appointment was made January 25th. 

Hon. Colvin P. Rouse of Versailles 
served as special judge of the Mont- 
gomery Circuit Court in January. 

Hon. John L. Vest of Walton 
served as special judge of the Camp- 
bell Circuit Court in January. 

Now several local bar associations 
have had published in their local 
papers the item about the Court of 
Appeals changing the definition of 
practicing law, which was published 
on page 19 of the December issue of 
the Bar Journal. Results have proven 
very satisfactory. 
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Miss Helen Charles Stephenson of 
the Danville bar was married to Lt. 
Dale Roberts Major at Hopkinsville, 
December 31st. 


Hon. Ben L. Kessinger has resigned 
his position as Assistant U. S. Dis- 
trict Attorney. The resignation was 
effective February 15th. Mr. Kes- 
singer will resume the practice of law 
at Lexington. 


Attorney Martin J. Duffy is the 
new head of the Louisville Boat Club. 


Hon. B. S. Grannis of Flemings- 
burg served as special judge of the 
Fleming Circuit Court in January. 

At a meeting of the Kenton County 
Bar Association held December 16th, 
Charles Furber of Covington was 
elected president. He succeeds Edvin 
Bramlage, who becomes a member of 
the executive committee. Other of- 
ficers elected were James RK. Me- 
Garry, vice-president; Andrew W. 
Clark, secretary; and John Cushing, 
treasurer. Harry Aurandt and Charles 
Adams were elected to the executive 
committee. 


Mr. Charles A. Thornton of the 
Lexington bar was appointed De- 
cember 19th as rent director attorney 
of the defense rental area composed 
of Fayette, Clark, Boyle, and Madi- 


son counties. 


Attorney Nerge B. Pritchett is now 
associated with Hon. Rodes K. Myers 
in the practice at Bowling Green. 

Miss Ann Allen Quill of the Ken- 
ton County bar, but now with the 
legal department of the Baltimore 
and Ohio R. R. Co., addressed the 
Northern Kentucky Branch of the 
American Association of University 
Women at Covington, January 16th. 
Her subject was “Current Legislation 
Affecting Women.” 

Hon. John E. Shepard of Coving- 


ton is now chairman of the State 
Workmen’s Compensation Board. 


Attorney Charles W. Anderson of 
the Jefferson County bar was re- 
elected president of the National Ne- 
gro Bar Association at its meeting 
in Chicago, December 2nd. 


Attorney E. E. Hubbard has opened 
offices for the general practice in the 
Johnson Building in Bardstown. 

The Bar Association is perfecting 
plans for refresher law courses and 
placement services for the state’s 600 
attorneys now serving in the armed 
forces. 

Henry J. Stites, head of the group’s 
war work committee, said it is hoped 
to ease the transition from khaki to 
courtroom for those now in service. 

Attorney Norton L. Goldsmith of 
Louisville has announced his with- 
drawal from the firm of Morris, 
Garlove, and Goldsmith and the re- 
moval of his offices to 607 Marion E. 
Taylor Building, Louisville. 

Mr. David A. Simmons, president 
of the American Bar Association, has 
appointed some Kentuckians to com- 
mittees. Among those appointed are: 
James W. Stites, Louisville 2, Ken 
tucky, Committee on State Legisla- 
tion 1944-45 ; chairman, Committee on 
Bill of Rights 1944-45. Robert T. 
Caldwell, Ashland, Kentucky, Com- 
mittee on State Legislation 1944-45. 
John L. Vest, Walton, Kentucky, 
State Membership Chairman 1944-45. 

The Elizabethtown News published 
an editorial in its issue of November 
14th, 1944, to the effect that the 
lawyers would profit if no effort was 
made to prevent amateurs from writ 
ing wills, deeds, contracts, etc., say 
ing that the seeds of litigation are 
usually sown by such amateurs. 

Hon. J. R. White, Glasgow, served 
as special judge of the Casey Circuit 
Court and the Russell Circuit Court 
in February. 

Sergeant Brents Dickinson, County 
Attorney of Barren County, is now 


stationed in New York. 
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The Attorney General has advised 
that a veteran cannot be forced to 
take just any job to prevent the loss 
of unemployment benefits, but that the 
job offered must be in keeping with 
the veteran’s training, experience, and 
ability. 

The time spent by a lawyer in the 
\rmed Forces may be counted as 
actual practice in cases where elective 
or appointive post require a certain 
number of years of practice to make 
the applicant eligible, according to the 
Attorney General. 


Attorney Oscar Stoll of the Louis- 
ville bar and a member of the State 
Bar Associations Committee on War 
Aid, has suggested that wives of men 
in service be given some kind of sery- 
ice badge or button. 


Lt. Guthrie F. Crow of the La- 
Grange bar has been promoted to 
Lieutenant Commander. He has re- 
ceived a medal for “heroic conduct 
above and beyond the call of duty.” 


Attorney General Dummitt has 
ruled that County Clerks of Kentucky 
are required to furnish copies of all 
necessary documents recorded with 
them, free of charge to war veterans 
for presentation or adjustments of 
claims for benefits. 

At a meeting of the Lexington Bar 
Association held January 6th, J. Owen 
Reynolds was elected president; 
William L. Wallace, first vice-presi- 
dent; Col. Erle McGuffey, second 
vice-president ; Lasserre Bradley was 
re-elected secretary-treasurer; and 
Richard P. Stoll was re-elected ser- 
geant-at-arms. 


Lt. John Ireland Macey of the Fay- 
ette County bar was killed in action in 
Italy, July 11th. 

Hon. John B. Rodes, Hon. Maxey 
B. Harlin, Jr., and Hon. R. Douglass 
Willock have announced the forma- 
tion of a partnership under the firm 
name of Rodes, Harlin & Willock, for 
the practice of law at Bowling Green. 


Hon. John A. Kohrman of the Cov- 
ington bar is now a Lieutenant in the 
Army and stationed at Camp Atter- 
bury, Indiana. 

At a meeting of the Bell County 
Bar Association held in Pineville De- 
cember 29th, H. L. Bryant was re- 
elected president ; F. Rk. Whalin, vice- 
president; and Anderson Wood, sec- 
retary-treasurer. 

The American Bar Association is 
conducting the forum “Let’s Face the 
Issue” over the Mutual Broadcasting 
System. This program may be heard 
each Sunday afternoon trom 6 to 
6:30 Central War time. Comments on 
the program are invited. 

Hon. Beverly E. Weaddill has 
opened an office for the general prac- 
tice in the Walton Cox Building on W. 
Center Street in Madisonville. Mr. 
Waddill is a member of the State 
Workmen’s Compensation Board. He 
has been a member of the I°.B.1. and 
has been away from Madisonville 
since 1942. 

Attorney T. J. Underwood is now 
Police Judge of Lancaster. He was 
appointed by Governor Willis to suc- 
ceed J. H. Hamilton who resigned. 

At a meeting of the Campbell Coun- 
ty Bar Association held January 27th, 
Hon. Lawrence V. Drahman ot New- 
port was elected president. The other 
officers named were John W. Heuver, 
vice-president ; William Wise, secre- 
tary; and Martin Kirchhoff, treasurer. 

The Journal dutifully reports deaths 
in our ranks heretofore unreported as 
follows: 

John Ireland Macey of Lexington, 
in action, July 11. 

John Duncan of Central City at 
Central City, December 12. 

William Andrew Price of Coving- 
ton at Covington, January 4. 


Henry Turner, Jr. of Paducah in 
action, November 24. 


C. D. Newell of Maysville at Mays- 
ville, January 4. 
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Robert Emmett Watkins of Owens- 
boro at Owensboro, December 29. 

James R. Bush of Lexington at 
Lexington, January 13. 

W. K. Steel of Pikeville at Pike- 
ville, January 8. 

Oscar Theodore Koltenbocher of 
Shelbyville at Shelbyville, January 13. 

J. C. Cloyd of Louisville at Louis- 
ville, December 20. 

A. O. Carter of Louisa at Louisa, 
December 31. 

Edgar Theron Washburn of Pa- 
ducah at Paducah, December 13. 

Max B. Harlin of Bowling Green at 
Bowling Green, December 9. 

Benjamin F. Procter of Bowling 
Green at Hopkinsville, November 30. 
BAR Association Activities 

Malcolm Cranford of 
February 3. 


Louisville, 





SKELETONS IN THE CLOSET 
(Continued from page 71) 


which the community life is built and 
cause untold heartaches to hundreds 
of innocent people who had no hand 
in the scandals of the past. 

One, not of the legal profession, 
may be unable to understand why a 
lawyer should be permitted to with- 
hold such matters. The legislatures 
of most states have enacted this or 
similar statutes: 





“No attorney shall testify concern 
ing a communication made to him, in 
his professional character, by his 
client, or his advice thereon, without 
the client’s consent.” 

Thus have our lawmakers recog 
nized the principle that society is bet 
ter served if the lawyers keep sacred 
the confidences reposed in them. 





PROBATION 
(Continued from page 76) 


time there has been a saving to the 
state of $95,960 from this district. But 
further assuming they would have 
made good prisoners and been released 
at the end of one-half their terms, 
the saving to the state would have 
been $47,980. 

In addition to penitentiary sentences 
we have probated 94 months of jail 
sentences, 15 months of which have 
been revoked. 


There are more than 50 probation 
ers now serving in the Armed Forces, 
many of whom have made dis 
tinguished records. 


Finally, as a matter of economy, but 
better still, as a matter of salvaging 
young lives on their road to ruin, pro 
bation has more than justified itself 
It is no longer an experiment; it is a 
proven fact. 
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